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To the Right Honourable, =_ 
JOHN Earl of MARR,; 
Lord Erskine, Garioch, and Alloa, &c. 
one of the principal Secretaries of State, and of 

her Majelty's moſt honourable privy Council; 
Heritable Governour of Stirling-Caſtle, and 
Knight of the moſt noble and ancient Order 
_ of the Thiſtle ; 
AND 

To the Right Honourable, . 
Mr. James Erskine of Grange, 
Lord Juſtice Clerk for the Kingdom of Scotland; 
and one of the Ordinary Lords of Council and 

Seſſion, &c. 8 EF” 

My Lokps, 

F I ſhould here trace the 
beaten Road, and in place 
= of a Dedication make a ſo- 
lemn Panegyric upon the illu- 
ſtrious Deſcent of my noble Pa- 
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ments, to which with the un- 
animous Applauſe of all good 
Men they are moſt deſerved- 
Iy advanced ; all this and much 
more might be ſaid, with this 


TI 


trons, their perſonal Worth, 


and the] eminent StateiProfgr: 


— Advantage, that 
what is (for the moſt part) in 


: rn Authors, bare-faced Flat- 


tery, and therefore plain De- 


luſion, would here be but ma- 


nifeſt Juſtice, and unconteſted 
Truth. But ſince I ſpeak to 


_ thoſe, who are as wie ui to 
: hear their own deſerved Praiſes, 
as many others of their Quality 
(tho not Vertues) do greedily 

ſuck in the unmerited Applauſ- 


es of flattering  Sycophants; 1 
ſhall 


fall only tay, 40 the Tutor 
Guide humbly begs your Lord- 
ſhips Tuition and Patronage, 
and 1s with all Reſpect preſen- 
tedasa publick Teſtimony, how 
much the Author 1 is in all Sin- 
cerity, 


1 My Lords, 


Your Lordſbips moſt bumble 


and moſt obedient Servant, 


AL. BRUCE. 
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T 1 
PREFACE. 


HO in this Nation we are not de- 
 ſtitute of larger Syſtems of Law, 
wberein ſomething at leaſt is re- 
marked on each 23 Head; yet 
doubtleſs ſome Subjects there are, which 
either for their Difficulty, or univerſal 
Uſefulneſs, or both, do juſtly challenge di- 
ſtint Tracts to be writ upon them. For 
in our larger Volumes, that treat of the 
whole Law, tis ſcarce pofible that every 
thing can be ſo minutely handled, as to 
anſwer all Caſes thc# may occurr : Where- 
as, when an Author confines his Thought a 
to one Subject, Men always expect (tho 
the Volume be ſmall) to find it ſomewhat 
more accurately diſcuſt. Beſides that thu 
Advantage alſo attends ſuch a way of Writ- 
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ing, that ſuch Readers as are moſt concern- 
ed in the Subject treated on, may in all 
Removes carry about with them theſe pro- 
fitable Inſtrutions, which (if the Author 
have not failed on his Part) may freguent- 
ly ſuperſede the . Neteſſity, of copſulting 


Lawyers. 


have been, already the Subject of the Writ- 
ings of our, moſt. enzinent Langerg, who 
bave illuſtrated them mith that Flyoney of 
Style, Exuberance of Matter, and Accu- 
racy of Method, as may Me with 4 
Compoſure of that Kind done by the ny 

celebrated Authors beyand. Sea; which at 
firſt would ſeem apter to diſhearten than 
encourage others to attempt ta imitate 
what they are ſure ta come far ſbort of : 


dnn QH FS 
Some few of theſe remarkable. Heads 


Tet if that were Graund enough to lay afide 


a Work that may any Way prove uſeful, 
there is ſcarce any goad Deſign, in an Age 
that has ſo far degenerated from the former, 
that could be undertaken, A 

1 


I bave adventwred. therefore 10. maka 
Choice of this important Subject of Tu- 
tory, which for its Uſe i to all Sorte 
of Mlen, gives place to none elle that I know. 
And this T doubt not will be acknawledg- 
ed by all wbo-confider, That there is no 
Man (except a Fool, or a Beggar) to 


whoſe Lot it may not fall, once in his 
Life, to be called to the Office of 'Tu- 


tory, or Curatory, or both: And yet 
tu na leſs evident that many ſuch. (note 
withſtanding... their other Qualificatzous,) 
may he widely miſtaken. about. the pantica- 


during, and after their. Office; the Nmiſſa 
on whereof hath many times bees very! per- 
nicious both to Perſons and Families. 
Winch J hope. is ſuſitient to juſtify: my 
Choice of the Subject; ſince to this may be 
very well applied what was ſaid of. anatber no 
leſs uſeful Title by one f the famed Com- 
piers of the Civil Law, (a) Utilitas hu- 
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lar Duties that dævolue upon them, before, 


(a) Ulpian in l. 1. ff. de Reſtitution, 
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iv -The PREFACE. 
jus tituli non eget commendatione, 
ipſe enim ſe oſtendit. 


be general Met bod I have obſerned, 
(viz, firſt to treat of Tutors, next of Cu- 
rators, and laſtly of things common to bot h,) 
is that of the Emperor Juſtinian himſelf in 
hi Inſtitutes of the Civil Law, and ( beſide: 
ſo great a Copy to writ after) is indeed the 
moſt eaſy and natural. But for the Way I 
have taken of going tbro the particular 
Titles, tho "twould ſeem ſomewhat new and 
tnuſual in a Scots Law Book to deliver 
the Civil Law apart; yet tis boped it 
will not appear altogether diſagreeable to 
any who conſider that the Roman or Ci- 
vil Law is generally hot upon as the 
Standard of all Municipal Statutes and 
Cuſtoms thro'out the Chriſtian World: 
Nay (which mainly commends its Worth) it 
hath been received with feweſt Variations, 
by Nations at greateſt Diſtance from 
Rome, and whoſe Necks were never un- 


der the Roman (nor indeed any ot ber) 
| Toke 


The PREFACE. , 
Yoke: ( a), 2 among theſe we may chief 
reokon the Scots, who having frequently. 
* the triumphant Pagel > | 
qucring Roman Eagles, and ſet Bounds ta 
that prodigious Empire, ſo as never ta 
become Homagers ta that or any other fo- 
reign Power, yet have woluntarly made 
Chaice of their Laws, meerly for their Ex- 
cellency and Agreeableneſs to natural E- 
quity, which is the common Standard of 
all Laws : So that there i; no Nation that 
bas more cloſely followed them ; moſt of 
our Variations from that Rule proceeding 
from « juf Inclination to cut off ſome Ro- 
man Subtilties (which mainly are found- 
ed on the different Conſtitution of their 
State from any now in being, ) and to reduce 
Law to its primitive Simplicity. But when 
in any Title they keep cloſe ly the Law 
of Nature, (as in this now in our View) 
our Cuſtoms haue as little receded from 
them. And therefore fince this elaborate 
: Col 
(a) As is clearly evinced by Dr. Duck in his Tract Ds 


uſu & auRtoritate Juris civilis in Dominiis Chriſtianorum 
— —— — 


* latter. And 1b this could have been 


Interruptions would have been frequent, , 
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Collection of the Roman Laws is with t 
conſidered as the Rule, and our omn Na- 
tater and Cuſtoms, as the Except tov; „4b. 

rs tbe moſt diſtind Not bod rf diefe 
per lay down the Prineiptes of the for» 
mer in each Title, and then-to . 


ar every Period; as we go along; 
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that” they er. I r LE breed Co 
Fiſh | 8 


REY . 
ene Wb WTR wt 


a 8 db Privich "ig the 


= Law, I have ae 7 KS. 

by the aft celebrate modern * 

in their larger Commenturiev on thus Vip 

6 or n Author ef any Nite h treated 
Dis Subject apart) ) but bre rare NE 2 

any; ſinoe the nauſeous r repdating of a "A 

fn of ſtrange" foreign Names, - 4.725 


ays4 chli Aſfect ation eg the 
wi; ſo will tha unlearnet rauer for 


2 whoſe uſe this ſmall Trad is mainly de- 
Had) be thereby neither made Wiler 


. 2 . 1 1 


nor better. Aud for ſuch Readers ds are 


VI” 1 
- == " 


Lawyers, they ars better acguainted with 
e Authors than I, and need none m 
Directions to ſnd thamout. But whomſo- 
ever I bave followed as to Method, Ia 
+ WM on/p obliged to the pure Text of Law '4 


ſelf for :the Matter, whichtherefore Thave 
-with us much Care as poffible conſultetl : 
Aud to the end thut even Lawyers who 
hall peruſe the following Leaves, may ſec 
that I have not ſpoken without Book, I 
hade marked. ſome plain Texts on the 
Margin, for confir ming the Principles here 


laid tlomn. 


W, 


In obſerving the Laws ani Cuftoms of 
Scotland, I have always malle force Re- 
fleclion s on what has gone before in the 
Title, und that in the ſame Order us it 
there\lies:; aant! compureil our Lam with 
that of the Romans, ſo u not to paſs tower 
futh 1Remarts a ſorue to illuſtrate aur 
Cuſtoms, fome wheroof| (as taking tivir 
Riſe from ibe Feudal Law) are not {0 


much 


nes 


any thing as my own Opinion 


in edery Man is at Liberty to advance bu 


ſcarce be poſſible to underſtand the one, 


much contrary to, as collateral with the 
Civil Law. But in the general, I have 
carefully avoided the Arrogancy of delivering 
(except in 
T hingsnot yet cleared by Decifions, where- 


Con jectures,) but have endeavoured to de- 
duce what is ſaid, from Acts of Parlia- 
ment, Deciſions of the Lords, c. which 
are marked at the Bottom of the Page, And 
here 1 ſhall adviſe the Reader, when any 
Scruple remains with him, to go to the 
Fountain (which the marginal Note will 
direct him to) where he will find the AQ 
or Deciſion it ſelf ſet down at large. Only 
it would be remembred, that ſince theſe 
poſterior Parts of the Titles do ſtill refer 
to what immediately preceeds in the for- 
mer Parts, (lite Notes upon a Text, ) it will 
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without firſt going thro the other. Beſides, 
that, except ſome few Alterations which our 
later Cuſtoms have made, the Civil Law 


(as © have before obſerved) # to be lookt 
pon 
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The P RE FA C E. ix 
von as our . Own : So that the dliſtinct 
Knowledoe of the former Parts of the en- 
wins Titles, is no leſs uſeful than of the 
atter. 2 f 


There is alſo a little Digreſſion made, 
in its proper Place, touching the Duties in- 
cumbent on all who manage other Mens 
Fortunes, (eſpecially Factors upon Bank- 
rupt Eftates,) the Knowledge 2 be- 
ing almoſt as univerſally uſeful, as of that 
which u the main Subject of thu Diſcourſe, 
"tis boped that, as it will not be unprofitable 
to ſome, ſo neither will it be altogether un 
acceptable to any Reader. | 


the 
de 
5 8 
'1n 


T once intended, in the laſt Place, (and 
bave the Materials ſtill in readineſs) to 
have ſubjoined by way of Appendix, an 
Abbreviate of all the Privileges be- 
longing to Minors; and chiefly to bavein- 
fiſted on their Reſtitution, and their being 
excemed from anſwering ſuper hæreditate 
paterna, Wc, But finding that the very 

R Point- 


The PREFACE! 


at ſolar 2 a Subjeft would far "es 
ceed the defigned - revity of this Traſt, ani 
that ſuch i mt How: cowld not uin 
any Profit to the er be cantrucret 
within the Compaſs of a few Leaves, | 
bude choſen to make theſe the Subje# 4 
a diftin& Treatiſe, which accortting to 
Rereption that this meets with, Jhall 3 
either-publithed, « or adjudged to * 
al Sifence. ad 
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1 ; Of Pupils and their Tutors in general. 


II A W is commonly divided in- 
twWdo the Law of Nature, the 
: L. av of Nations, and Civil 
or Politive Law: The Law 
ES" 7 of Nature is that which Na- 
_ aught every living 


4 ture hath t | 
Creature, The Law of Nations (which 1n 
common Speaking is called the Law of Na- 
ture, there being little or no Uſe for it in the 
larger Aeceptation) is that which is general- 
ly uſed by all Mankind, from a Principle of Rea- 
n. Civil or poſitive Law is what any Nas 
tion makes and appropriates to it ſelf; and from 
the Uſe wheredf Strangers are debarred, This 
Term has been for many Ages abuſively, or 
at leaſt by way of Eminence, 2. 

A e 


# Of Pupils = Tators i» general. 
the Law of. the An tho', if we conſide 
ET In ence, that Law 14 
ther merits to be called a Kind of Law of Na. 
tions, than a Civil Law. And hence it is tha 
in our Scotiſh Acts of Parliament, and the 
Writings and publick Pleadingsofour LAW en 
I is ſtill called the common Law; a Name on} 
Ait to be given tothe Law of Nature or Nation 
2. This Civil or poſitive Law is either pur 
-lyand fimply ſuch; having no other Ground 
and Principle of Obedience than the exprel 
Will of the Law-giver, (which yet, tho! re 
motely, has its Foundation in the Law of Na 
ture) ſuch as among the ancient Romans thei 
Laws made about eAdoptions, Uſucapions, D. 
nations betwixt Man and Wife, Ac. And u 
der this File alſo may be ranked the greatel 
Part of their famous Law of the 12 Table. 
and ſeveral Acts of their Senate. Or it is c 
vil and poſitive Law in ſome Reſpect only 
And this we commonly term mixt civil Lau 
that is, when poſitive Statute or Cuſtom eithe 
adds to, or detracts from the Natural or cor 
mon Law ; or when that determines and. al 
certains what is left undetermined in this. Ani 
in this Senſe Marriage, Teſtaments, Succeſſi 
Law-Saits, Ic. may be ſaid to flow fron 
.politive Law, becauſe the peculiar Law 
uſtom of each Nation hath cloathed the 
things with proper Forms (tho' they found o 
the Law ef Nature,) and has ſo — 
eq 
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them, that their Vie may be certain and 2 
Kind is the Power of Parents over their Chil- 


_— 44 * 

For ſo long as a Man lives, his Children 
(eloecially thoſe in Non-age) are by the Law I 
of Nature under his Government, "Tuition, 7 
and Protection; and that both as to their Per- _ 
ſons, and as to any Means or Eſtate they may 
acquire by Succeſſion to a Stranger, or other- 
wiſe : Tho' this general Law be determined 
and put into Form, by the various Laws and 
Cuſtoms of difterent Nations, who have fixed 
the Bounds of this Power, the Time of its En- 
durance, Oe. ; : 

4. And to this mixt Law, Tutory may alſo 
be referred. For a Father deceaſing, and 
leaving Children under Age, by the ſame 
Law of Nature, (determined by poſitive Sta- 
tute or Cuſtom) Tutors ſucceed in Place of the 
Parent, and their Obligations have a very near 
Reſemblance. 1 
5. And firſt, that Tatory has its Foundati- 
on in Natural Equity, or the Law of Nature, 
will be denied by none, who own that there 
is a Natural Obligation upon all Men, of Love, 
Mercy, and Relief to the Diſtreſſed, among 
-whom Infants and Papils are the Firſt. Now 
the Duty of Tuition and Protection of ſuch Or- 
phans, devolves eſpecially upon thoſe, who by 
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0 2 4 Of. Pupils 2x7 Cutors i» general. 
Aud in Place of their Parents: And what it 
| ſuperadded either by Conſent of Parties in Cu- 
rators, or by the Law, in Tutors, - with the 
Condition and Intereſt of Pupils and Minors, 
cannot conveniently be ſeparated. For, as is 
obſerved by an eminent Lawyer of this Na. 
tion, (a) If there were no poſitive Law, 
the natural Infirmity of Pupilage, would 
4 not want its natural Remedies provided b 
* him, who is the Father of the Fatherleſs, 
< and laycth his obediential Obligations upon 
< theſe, whom byLaw written in their Hearts, 
he hath bound to the Performance of theſe 
Duties. 
6. And what is thus undoubtedly true of Pu- 
pils and Infants, will alſo, tho' in a lower De- 
| gree, hold good even in ſuch Minors as are 
218 paſt the Years of Pupilarit7: For however 
| "Ry E Attainments of ſome few Youths may 


* 


Ll be, even to the outſtriping many aged Men, 
. both as to natural Parts, and Experience in the 
Managery of Affairs; yet while they are 
Ii Within the Years that denominate them per- 
1 fect Men, they are very juſtly preſumed to 
Bb - Want that Firmneſs of Judgement, which is 
| _— for the exact Managery of Buſi- 
ne 


F. But beſide this Duty to Pupils them: 
ſelves, *tis certainly the true Intereſt of any 
State 
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gtate or Nation, that due Care be taken to 
prevent ex ling the Perſons and Eſtates of. 
— Perſons to the Rapine or Fraud of Op. 
preſſors and treacherous Men: : For what Con- 
Eons and Diſturbances this would create, is: 


too evident to be mentioned. And therefore. 
Obli- 


even in that ReſpeQ, there is a ſpecial 
gation on all publick Governours, to take Care 
that ſuch Perſons be protected and defended... 
And this is no leſs wile y than piouſiy acknow - 
ledged by the Emperor Severus in his. Epiſtle 
to Caſp1 105 Rufiuus, to be one great Part of the 
publick Care, (4) To which may be added, 
the Suffrages of Cicercy(b) and Aviſtutle, Ca 
who very fully argue this Point, 

8. But io the next Place, as this Care and 
Tuition of Pupils has its Riſe from the Law of 
Nature and Nations, ſo there is no doubt but 


ſome Veſtiges of it may be found in the Pra- 


ctice even of the moſt barbarous e; ſince 
without it no State could long ſubſiſt. Bur as 
to all other Nations, of whoſe Affairs we have 
any Records remaining, we find their Law- 
givers have been ſtudiouſly careful in this Per- 
3 ws that, the A amon 
ating to Lutory, are of a ve Standing, 
will 1 ar rom the —— 
ters begin with Gods own People, albe- 
it there are no particular Laws cd in the 
A 3 Den 
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&: Of Pupils a Tators is general. 
Pentat ent h, for regulating the Mana 
Minors, Perſons and Eftates, (tho 4 
even that was provided for by their Sanhedrim) 
yet we find ſuch a high Fence ſet by God him- 
ſelf about their Perions and Poſſeſſions, that he 
ho would adventure to climb it, muſt re- 
ſolve to have the Almighty for an Adverſary, 
Thus it is ſaid Exod. 22. v. 22. 23. 24. Te 
ſhall not afflift a Fatherleſs Child. F thou afflict 
them in any wiſe, and they cry at all anto me, 
F will . hear their Cry: «And my Wrath 
ſhall wax Hot, and Twill kill you with the Sword; 
and your Wives ſhall be Widows, and your Chil. 
dren Fatherileſs, Where we ſee God himſelf 
undertaking the Tuition of Perſons under Ape; 
and as the general Government of that People 
was, for many Ages, a Theocracy, ſo we want 
not ſome particular and ſpecial Caſes (even 
after they got Kings like the Nations about 
them) reſerved to his immediate Care, of 
which this of Pupils and Minors ſeems to have 
been One. | | FE 

10. And tho? in the ſubſequent Hiſtorical 
Books of the old Teſtament, there occur no 
Examples of private Perſons who had "Tutors 
-or Curators (theſe Books being rather deſigned 
a general Hiſtory of the Church and Kingdom, 
than an Account of private Families, ) yet that 
ſuch there were, may be very regularly infer- 


of 


"red, from the Examples there recorded of Re- 
Zeats and Gcvernours of the Kingdom, dur- 
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their Kings — adds 2 Kings 
x3. where there are two ſuch eminent 21 
ces; in the ſame; Chapter, ths cue ofawicked 
aud crueb Tutrix, — the otheꝝ of a faithful, 
conſcientious, and. loyal Tutor; and of: the 
dreadful Puniſhment inflicted om the Gr; 
and the as ſignal Honours, both: during Lie 
and even aſter Death, conferred on the. ather; 
chat this. Paſſage of ſacred diſtery merits the 
ſerious and frequent Perufal —— 
truſted with the Adminiſtration of the Affairs 
of Minors or Abſents; eſpecially: when tin 
Truſt is of ſogreat Conſequence as dan wake 
Kingdom. 

11. And as Tutory or Curatory may be 
Place not only in Caſe of Minority, but en 
when a Major labours under ſuch. Diſeaſes df 
Body or Mind, as tender him unfit for manage 
ing his own Aﬀairs ; „ ſo, there want not ſams 
Inſtances of this alfo,. in _ Writ 20 Bow 
thus we find in 2. Kzzgs 15. u. 5. and 2. 
Chron. 26. v. 16. that wits Bw  Uzgiah 
for attempting to. invade the Pris 
was miraculouſly ftruck with a Lep 
thereby cut off from the Hue u of. 22 
(and conſequently unfit for governing th 
Kingdom) it is ſaid that Jot ham his Son was 
over ade Houſe, judging the People of the Lau; 


which is very ſingular, as we ſhall hereafter 
obſerve. 
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coe pupils n Tutors is Zener), 
13. And bad there not been a general Defe; 


For ſince thereby they juſtly forfeited the 


ment, till the other being convinced of his 


F* - 
—2ũ——ẽ—e _ I 
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Rion from the Worſhip of the true God, as 
well in the People, as in their Princes, there 
would no doubt have occurred many moe ſuch 
Inſtances, when their Kings fell into Idolatry : 


Crown; meer Neceſſity would have obliged 
the People (if themſelves had not likewiſe a- 
poſtatized) to ſet up one of the Royal Lane 
who was no Idolater, to manage the Govern- 


— 


true God, but no longer. 

13. If next we turn to other Nations that 
have made any conſiderable Appearance in 
the World, we ſhall find great Care taken by 
them, for ſecuring the Perſons and Paſlefſions 
of Minors. - Thus Plutarch in the Life of Ly- 
curgus (who lived 140 Years before the build- 
ing of Rome) tells us, that this great Lacede. 
monian Law- giver, governed that Kingdom 
18 Years, as Tutor to CHarillus his Brother's 
palthumaus Son. And eAlexand. Neapoli- 
lan. (a) takes Notice of a Law made by 
Colon the wiſe Law-giver of Athens, (who 
flouriſhed according ta eA. Gellius in the Days 
of Tarquinius Priſcas the 5th. King of Rome ; 
or according to Cicero, was contemporary with 
Servucs Tullius their ſixth King) appointing 

| a Pupil's 


Error, ſhould return to the Worſhip of the 


Gen. dier. lib. 6: c. Go 
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4 pupibs neareſt Cognats or Kinſmen to bo his 
n the Succefs 
jon would deyolve upon the Pupil's Demilgy, 
which laſt Clauſe — gave Riſe to 

Law. among the Roman, (Who borrowed 
moſt of theirs from Greece) anent the Cuſtody, 
of the Perſons of Pupils 3 Whereof more 
bereafter, 333 TY N =: | 
14. The like is recorded of Charaxdas, wh, 
gave Laws to the ancient Thurii, and lived but. 
2 little before the Roman Decemvirat : For he. 
i5 ſaid to have ordained the neareſt Agnats or 
Kinſmen hy the Father's Side, to manage the 
Means and Eſtates of Pupils: But che Colter 
dy of their Perſons he committed only to the 
Cognats or neareſt By the Mother's Side; 
if we may believe Diodorus lib. 12, - 

15. Neither were Perſons under Age left 
out of Plato's Care; (who according to Cice- 
ro and eAtheneus lib. 5. cap. 12. and e- 
xander Neapolit anus lib. 6. c. 5. flouriſhed 
but a few Years after the Roman Decemvirat 
was broken). For, by him it was expreſly ſta- 
tute, that upon the Deceaſe of a Tutor, the 
neareſt of Kin ſhoyld take Care that another 
be ſubſtituted in his Room within Ten Days, 


Tank, 


Ln 
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under pain of a Drachme,to be payed hy each 
of them dayly, ſo long as the Neglect conti- 
nued: As appears from his Lib. 6. de legibus. 

16. And lalliy, theſe forementioned De- 
cemviri among the Romans (who were * 
: 1 


S Of Pupils ad Thitdrg' is general. 
ty choſtn andappo pinted to ſearch for and col- 
N 4 Body of Yates for that People, 


” from 

tlie ancient EG ame 

et les compel the ſo much celebrated 
12 s 


Eaw of the ) made many excellent 
Conſtitutions anent Tutory; * ſeveral 
Fragments are yet extant in the Writings of 
learned Men ; and ſame are ſcattered through- 
out that Body of the Reman Law, which to 
this Day paſſes for a Kind of Law of Nations 
thro' all the Chriſtian World, For, there we 
find Laws 8 oy by theſe Decem- 
viri, not Only relating ro utors in general, 
but irr particular, to Tutors Teſtamentar, (a) 
Tutors in Law, (b) Tutors dative, fuſpect 
Tutors c. (c) 

17 But whatever may be enacted in the 
Rowan, or any other poſitive Law anent Tu- 
torr; yet the Subſtance of the Intereſt and 

igation betwixt Tutors and Pupils, is un- 
doubtedly founded on the Law of Nature, as 
j proved: and poſitive Law doth: no more but 
declare, apply and aſcertain that, by the 
Form of entering the Office, the Security for 
performance of it, the fixt Time of the Endu. 
rance thereof, c. and hence the mixt Na- 
ture of this Office doth appear : which was the 
thing to be proved. 


18. Tutory 


| (6) Vid. I. 1. pr. L 20. in fin. ff. de teft, tut. (b) vid. 
7. ff. de cap. min. I. 1. ff. de legit. tut. (c) Vid. l. 55. 
1, ff. de admin. tutor, 1, 1. $. 2. & de ſuſpect. tut. 
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18. Tutory or Tuition; ln L-avine'Titehs is 
derived & tuemdu, (a] that being br g 
Delign of the office. The Word may I 
either generally, fot any Kind of Defenee, F. 
tion, or Preſer vation (Wlkencs &t 5 UN 
Law we read of the Lawf¹αν De er 5 
er a nate her 10 J . | 
c) of a - C4). Buildings 
(e) or it — be aa de fte of Tatery or Fui- 
tion N ſo called, under Wh Netion 
it has yet Three different Aecepeneions ; fore 
t. it is taken for the Managery er Admin 
Can DEE. in ons 
tis numbred by Juſtinian '#mong the 7 
contract us 2 It ſigaiſtes à publick v2 
ſonal Burden ; for ſoch this Office was #rttong 
the Romans. (B) z. In its moft proper 
Senſe, it imports a Tutor's Power over the 
Perſon and Fortune of his Perpil. 0 a 
19. In this laſt Acceptation, tis accurath 
defined by Servius and Jaftinian, (k) to be a 
Power and Faculty granted and permitted by 
Law, to a free sulfat or Leige, togoveri and 
defend anot her, who by Reaſon of Non-age is in. 
capable to govern himſelf. And the Perſon to 
whom this Power is intruſted, is called 8 
| _ > 


7 % L. 1. F. 1. T. k. t. (l 2. F. de put. & jur. © 4. 
4 
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15. ff. de impenſ. in rem dot. (d) L. 30. ff. de legat. 2. 
(e) L. 7. F. ult. ſolut. matr. (f) As in l. 23. ff. de R. J. 
1 In $. 1. Inſt. de obl. qu. quaſ. ex contr. (b) L. a. I. 

. — 1 & honor. (i As in l. 1. §. . C h. t. (in 5. 
J. „B. t. | : ; | 
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And theſe Tutors who are previouſly nominate 


_ thing $5 And 
die Power of the Tutor, far differing 
that of a Father over his Children, or a 

oyer his Slaves or Bond- men. 
21. This Power is faid to be [giver and per- 
mitted: by Læw: ] which Clauſe is not abſo« 
lutely neceſſary for compleating the Definiti- 
on; fince the Nature of the thing is as well 
underſtood Without it: Only tis adjeQed, 
leſt it ſhould be thought, that this Power can 
be taken up by any Man at his own Hand, or 
exerced by thoſe who are not free Leiges : For, 
as has been proved, tho Tutory has its Riſe 
from the Law of Nations, yet in this Reſpect 
it may not improperly be referred to pofitive 
Law, in the ſame Manner that Marriage, 
parental Power, Teſtaments Cc. are. 

22. It is [given and permitted; ] becauſe 
Tutors in Law are [given,] that js, they are 
called to that Office immediatd/ by Law, 
without either any precedent Fact of the De- 
funQ, or the Intervention of a Magiſtrate: (a) 


AM 


by the Defunct; or after his Deceaſe, given 
and conſtituted by the Magiſtrate, are ſaid A 


— — 
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"PART CE TI 
be Fpemnined}b Law; © the Nez, by te 


Law e * among the Rana; 
he ot 
a . 1 Therd i is Wale es the Deflaltlon ftp 


s free Liege] which points out the true Obje& 
27 Tutor 2 and was neceſlarly adjeted; 50. 
cauſe of the Conftitution of the Roman State, 
where Slavery (even after the Chriſtian Religi. 
on became paramount among them) was pub- 
lickly allowed. The Word in the Latine (ix 
ere 2 — * * ach ban be 
il, or ince ar 
Av. to be free Subj es. 8 
24. It follows [to govern and defend anot: 
which- Words at once point out the great 
and Deſign of Tutory, and may ſerve as a 
compendious Directory for Tutors in their 
Adminiſtration. For as the Office is def 
by Law only for the Behoof of Pupils, fo is 
the Managery thereof to be wholl directed 
to their Utility and Advantage. oreover, 
by theſe Words in the Definition, Tutory is 
clearly diſtinguiſhed from the Power compe. 
tent to Parents over their Children, and Ma- 
ſters over their Bond- men or Slaves: A Fa- 
thers Dominion /and much more a Maſters) 
being mainly for his own Behoof; and its 
Force and Efficacy lying as much in —_ 
on, as Defence and Protection; which is 
otherwiſe in Tutory. The Words alſo a ord 


ome Iaſinuation of a known Maxim in Law, 
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(af which more hereaſter) that a Tutor - 
aa in and p. * d for Defonce 
Government of the Pupils Perſon ; and of 

Un only by ne i Conſequence. 

ch Reſpect he alſo differs from a Cu- 
or: (> Of which ſee Part ad. Tit. alt. 
£186 Laſtly it is ſaid Ce by Reaſam of Now 
ge c by which Words Tutory is again 

ig inguiſhed from Curatory: Becauſe Cura- 
tors are deſigned forthe Defence and ProteQi- 
g8:nd only of Minors, but alſo of all others 
That are incapa ble to manage their own Af 
fairs, tho they be Majors: Such as weak and 
furious Perſons, Idiots, Prodigals, and theſe 
225 5 ſeized with an incurable Diſeaſe. 
26. The Definition being thus explained, 
¶ proceed in the next Place to ſhew who may 
kwfully take =. wh them this Office, and be 
Tutars; and who are debarred. And as to 
dhe firſt of theſe, We have a general Rule 
an Law, ( common to Tutory with many o- 
ther Offices; vis. That eny Man may officiate 
4 Tutor, whom Law bath not either epreſ. 


. 


Ay probibiteg, or whois not debarred:by neceſſan 


anjegue nce. 
27. In the rſt Place the 


- 


4 


en, all they in gene 
— 


() g. a. inf qui teſt. Tut. dar. junit. G · g. Iaſt. de C. 
int. *(9)"F. 3. 4. Inft, de Curat. © 775 1. 43. H. 1, & 


Ae Progurat, 


totheir Age, from the Sovereign; 


1 which Tutory w 
Defence of the Pupil's 
miniltration of his Affairs; Juch 
Perſons, they who are dea 155 Ink | 
nors, Ec. A But as to. thoſe Jaſt 
would be adverted, that if a Minor dg 
and call himſelf Major, and ſo being | 
or given Tutor, ſhould actually admini 
it would appear, that he will thereby tbe;as 
effectual bound, as if he had been Major 
— in that Caſe expect to be 5 
in integrum againſt his Acceptance of the f- 
fice ; ſince Laws are defigued not for Eacou- 
ragment of Deceivers, but to relieve and help 
the deceived. (b) 

28. But it remaias ſtill dubious with ſome 
learned Men, what is to be ſaid as to thaſe 
Minors who have procured a Diſpenſation as 
and -who 
therefore in maſt Caſes, are repute Majors? 
But tis pretty clear, that even they — 
to be to ingage in the Office, no 


much as to be admitted, cho — — 


ly offer themſelves thereto. For 1. Minos, 
whether they had Curators or no, wen hy the 
common Law precluded from this Office; c) 
nor does the Compliment of a Diſpenſation 
conferred on — y the — render them 
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8 Of Ynpils and Cutovs in general. 
-Either wiſer, or better qualified for managi 
Mich a Truft. 2. As all — Statutes a | 
Cuſtoms, whereby any Derogation is mad 
ibm the common Law, are to be ſtrictly in 
-terpreted, as being extra- regular; fo, for th 
"ame Reaſon, are all Dif ie granted by 
à Prince, whereby he ſuſpends or . 2 
Force ofreceived Laws. 22 3. Law repell 
all thoſe from the Office of Tutory, that ate 
not of perſect Age : (5) And ſuch are they 
by the common Law, who have not attained 
the Age of 25 Years conipledt. And tho? it be 
faid = they who have procured ſuch Dil 
penfations, are generally reputed Majors, yet 
that is only with Reſpect to the Managery d 
their own Affairs, but not thoſe of others; 
which probably the Sovereign, at granting, 
not ſo much as dream. (c) 
229. II. Women are regularly debarred from 
this Office; (4) excepting the Mother and 
L Grand- Mother: Ofwhich more hereafter, Tit.. 
30. III. They who are either Debitors or 
Creditors to the FPupil, are by the Novel Conſti. 
tutions prohibited from being his Tutors 5; (e) 
whereby a prodigious Alteration is made in 
the old Roman Law, as appears by the Texts 
cited on the Margine. f) 


31. And 


— 

1 J. 14. ff. de legib. 5) T. ult. C. de his qui. ven. 
. tat. 151 F (% 1. fin 1 ay 1. C. 
Juand. mul. Offic. Tut. (e) Nov. 72. ny 1. 2. 3. Nov. 94 
N ui dar. Tut. (f) L. 5. §. 4+ l. 9. 8.5 
de admin. Tut. I. 78. $ 1. 295 conte, empt. & fimib 


PART TIL TIT. a1 & 
JF. And tho ſome; even modern, Comm 
tors iacline to except from this Rule a, "Ty. 
or Teſtamentar, becauſe his Fidelity beit 
ufficiently approved by the Defunct in nom 
ating him to the Office, all Suſpicion of frau- 
Julent Managment would thereby ſeeni- 99 
te removed; (a) yet under Correction, th 
Dpinion ſeems to go croſs both to rhe exprels 
Fords and genuine Deſign of the Novel Con- = 
itutions above-cited : For therein the Pupil's 
Debitors or Creditors are expreſly promoted 
o be his Tutors ;. now; whoſoever by Law is 
xcluded from the Office, can in no ways be 
hereto called by a Teſtator; (Y) (ſince. no 
an can ſo diſpoſe in his latter Will, as to 
reclude the Law from taking Place therein: 
c) But ſo it is that a Pupil's Debitar or Cre- 
litor is expreſly debarred from being his Tu- 
or; therefore (ſince the Subſumption is clez, 
rom the forementioned Texts) the Prohibiti- 
dn being general; tis not in our Power to make 
xceptions ; (d) eſpecially ſince the Reaſon 
ziven in the Preambles of theſe Laws (vis; 
hat Occaſion makes the Thief) militates as much 
gainſt a Teſtamentar as any other Tutor. 
ind tho' the Defunct was ſatisfied of the Ff · 
gelity of the Nominee, yet Law it, ſeems is 
ot, ſince the Preſumption runs as clearly a; 
B - gainſt 


(a) Pr. Inſt. de Satiſd. tut. 1. 36. ff. de excuf. tutor. (4) 
26. pr. ff. de teft. tutel. (c) L. 55. & 1. ff. de legat. 1. 
0) Arg. I. 8. ff. de. pubiic: in rem act. 1 1. 5. 1. ff. de legit. 
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v8 Of Puplis and Tuttdrs in Ceneral. 
Ft tin u e Tutor; 9 i 

e undertake the Office, without | ſo much à 
giving any Intimation that he is Creditor 0 


chiror to the Pupil or Pefunct. 


G 32. N or does it avail here to object, that" i 
dlebarring a Tutor Teſtimentar, tho upon th 
Account of his being Debitor or Creditor 1 
„tlie Pupil, che Will of the Dead is neglected u 
 Niphiced ; which otherwiſe Law appoints t 
be religiouſly obſerved ; for that this is nei 
ther new nor "unuſual, might be made ap 
pear from many Inſtances; (a) yea very 0 
ten the Caſe may be ſo ſtated, that better Ser 
vice can ſcarce be done to thè Defunct's Ms 
mory and Poſterity, than to go contrary to hi 
Will, and without Regard to that, to tak 
Eire that the Office be managed fo, as not u 
afford the leaſt Ground for Suſpicion of Fraut 
or” Guile. And 'tis pretty remarkable that i 
the foreſaid Novel Conſtitution, the Emperat 
Kr torn amplifies and extends this, by declat 
g that no Creditor or Debitor of the 'Pupi 
all be his Tutor, even tho he were neareſi 
Nin to him, and ſo ſhould be his Tutor in Law 
1 inſinuating that far leſs will a Tut 
[eſtamentar or a Dative he admitted. Laſt 
ly in the above - cited Novel 94. cap. 1. becauſ 
of the preſumed Affection of Parents to thei 
| | Child. 
(a) See ſome ſuch Inſtances in 1, 1. G. 1. ff. ub. pup. educ. 
5. N 8. 9. fl. de admin. Tut. I. 16. $+ 5, 6. ff. de religid 
I, 10. ft, de confirm. Tub 8 


23 PARTT. TIR V 8 
idren, the Mother and Grindimother (cid! 
tgebitors or Creditors to the Pupil ) arerexpreſ; 
excepted ; which confirms the Rule::in 'a 
her not excepted Caſes. - | (x) 
33-1V; By the Common Law, : $uldiers 
rho were actually in the Service, were: incas 
able to be Tutors. (o) 
34. V. They who by Sentence of la Judpe 
we been declared Prddigals and ſo inter- 
ited the management of their oατn Affairs, 
from this Office: (00 Sucli 
in moſt. Caſes, by conſtruct ion of 
a, lookt upon as furious Perſons. [c) 
35. MI. Perſons: declared infamous cannot? 
xerce the Office of Tutory. (a) Yet if the 
famy happen after the adminiſtration is 
pmmenced, they ceaſe not thereby; iſo jure 
obe Tutors: But if their Deportment be 
ch as gives juſt ground to ſuſpect their Fi- 
elity (as readily Infamy does) they may be 
moved by a Proceſs, as fuſpe&:(e ? 
36. VII. Neither Biſpops nor Mezks, by the 
ommon Law, could exerce the Offite of Tu- 
ory: But as to all other Clergy- Men, tho 
ccording to that Law, they could neither be 
zominate in Teſtament; nor given Tutors: 
Dative by the Magiſtrate; yet they were: c- 
able to be Tutors in, Law, being heareſt of 
re W 1101 1 Kin 


b) Arg. S. 3. Inſt, de curat. I. 1, pr. ff. de cur. fur. (e) I:. 
% J % E 18 i; E. de teſt; Tub (%) Ah 
05 bs 17. «I; a | ; 


#2 Of Pupils and 'Tntors is xenera). 
Ein to the Pupil, and ſolemnly declaring i 
Judgement, that they voluntarly and withoy 
any compulſion took the Office upon then 
* | | | 


2 . 
37. VIII. Jews, tho by the old Law the 
were allowed to be Tutors, yea could not ex 
cuſe themſelves ; ( and even to this Day 
may be Tutors to thoſe of their own Religion; 
yet ſince, by ſeveral latter Conſtitutions & 
Chriſtian: Emperours, a Jew (becauſe of th 
hazard of Seduction) is not ſo much as allow 
ed to have or poſſeſs a Chriſtian Slave - 
Bond- Man; (c) far leſs can he be permitted 
to be Tutor to a Chriſtian. And in mam 
Proteſtant Countries, if either of the Parent 
be of the Reformed Religion, a Romaniſt j 
— prohibited to be Tutor to the Chil. 
eee ee 

38. Some add in the ninth Place, thu 
Wwh0 are: vat ꝛvit hin the 1 But 
that is not ſo accurately ſpoken; ſince, as to 
a Tutor Teſtamentar, nothing hinders 1 
Teſtator t nominate. whom he will, whether 
they be within or without the ſurisdiction 


where himſelf liveth. And for the Tutor in 


Law, he is conſtituted immediately by Law 
it ſell. And even a Dative may warrantably 


( 
| 


de given by the Judge, tho exempt from 


his Jurisdiction; only it is in his Option to 
n 1: > «cc. - . accept 
(a) Nov. 123, C. 5. (5) L. 15. & 6, ff. deexcuſ.Tut, (/) Tit 
o Der: 20-4 ()L- 15, e 
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hereto compelled by the Giver. + 

39. As to the Perſons to whom Tutors are 
ven, no more is required but that they be 
der Age, and liberate from the Parental 


t that 
Dy hey be free Subjects, and not Slaves. But 
rio ere there is no reſpect to Quality, ſince Per- 


ons of the greateſt Eminence may haye Tu- 


ors; (2) yea generally need them more 
aan others do. ; 


f Tutory in general, may be ſummed up in 
the following O*ſervations, Imo. By the 
ommon Law, Tutory was a publick Offices 


it ) to which any Man might be compelled 
hil-MWnleſs he had a lawful Excule ; of which more 


thought to be the great-Intereſt of the State, 
hat the Perſons and Fortunes of Pupils ſhould 
de duely and faithfully defended and mana- 
bn * | 

41. As a natural conſequence of this, O. 
er. 240, That Tutory with them, was a 
aſculine Office, from which Women wete 
regularly debarred: (c) Excepting that, by 

Novel Conſtitutions, the Mother and Grand- 
S 2 | Mother 
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ccept or not, as he pleaſes, but cannot be 


Power by Death, or Emancipation, and that 


What remains for clearing the Nature 


ereafter. And this, becauſe it was very juſt- 


cept (a) x. tit. C. de tut. & cur. inuſtr. perſon. (b) Pr: 
Tit K. ;. excuſ. tut. (c) Le 16. et. ult. ff. h. t. Junct. 21 


n 
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Mother are not only admitted, but preferred 
to all Tutors in Law, tho? upon ſome Condi. 
tions and Reſtrictions: Of which we ſhall 
treat in the ſixth Title of this firſt Part. (a) 
42. Obſeyv, III. That a Tutor being 
ven in place of one who is abſent, that ab- 
ent Tutor deceaſing, he is to continue in the 
Office till the ordinary time of Expiration of 
Tutory. (b) | 
--43. IV. Obferv, That a Tutor cannot be 
nominate, or given to a Pupil, who has one. al 
ready. (c) The Reaſon given by Lawyers for 
this, is, that a Tutor being conſtituted for go. 
yerning the Perſon, and managing the whole 
2 and Eſtate of a Pupil, another cannot 
fuperinduced, without a Tache and mani 
feſt Reflection upon his Reputation. Yet 
from this Rule there ly tome Exceptions; as 
/f. If ſome new and unexpected Increaf 
of the Pupils Fortune render it impoſſible for 
one Man to adminiſter the whole; for in 
that Caſe another may be conſtituted for ma. 
Paging a Part, (4) adh. If a Tutor be lav. 
fully excuſed, or removed from the Office as 
Suſpect, or condemned to perpetual Banilh 
ment, or become Deaf, Dumb, or Furious, 


* 

* 

” 
* 
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(a) Vid. auth. matri & aviæ C. quand. mul. tut. offt 
(50) L. 12. ff. h. t. (c) L. 27. pr. ff. de teſt. tut. I. 9. f. qui 

t. tut. l. 9. C, qui. dar. tut. 5. pen. Inſt. de curat. (4 
L. 21. f. 2. & ult, ff. de excul, tutor. | 


BY 
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other Tutor may be given to the Pupil. (a 
n like manner 3d4/y. If a Tutor be abſent up- 


hall Wa the Service of the Publick, or taken Cap- 
(a) ire by the Enemy, another may be conſtitu- 
eing Ned: () Which nevertheleſs ſeems not al- 
ab- N Ways to hold; for frequently we find that not 
the a Tutor, but a Curator is ſaid to be given in 
1 of choſe Caſes : (c) So that it would appear 


that the Judge Ordinary, according to the Qua- 


- ++ lity of the Diſtemper, and long or ſhort conti - 
- al, nuance of the Abſence, ſometimes gave a Tu- 


tor, and at other times only a Curator. But 
when in ſuch Caſes no more but a Curator 
was given, yet he in effect exerced the whole 


ano: Office of a Tutor. And hence it is that ſuch 
ani Subſtitutes are in Law called indifferently ei- 
vet ther Tutors or Curators. (4) 455. If a Tutor 
; ail given by a Judge, appeal from that Sentence, 
ease and in the interim the Pupil have Occaſion to 
fort Enter to a Fortune, another Tutor muſt ne- 
r n ceſſarly be given him to that Effect allenarly; 
ma : ſince here the Authority of a Curator is not 
law ſufficient : (e) But for expeding any other 


thing, a Curator will ſerve. 


44. V. Obſerv. That a Tutor cannot be nomi- 
nate; or given fur expeding one particular Cauſe, 


(4) L. 2. C. 1. in quib. cauſ. tutor. hab. I. 4. eod. I. 11. ö. 
fin. ff. de Teſtam. tut. l. 28. F. ult. ff. de excuſ. (6) L. 12. 
15. ff. h. t. (c) As in l. 10. &. ult. ff. de excuſ. tutor. l. 15. 
& ſeqq. ff. de tutor. dat. (d) As in 8. 2. Inſt de excuſ. tut. 


L. 17. §. 1. ff. de appell. 


5 * a 
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L 25. ff. de tut. dat. J. 12. fl. h. t. d. I. 15. ff. de tut. dat. (e) 
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or for managing ſome one Part of the Pupils E. 
ſtate, The Reaſon of this aſſigned by Juſtini. 
an is, that he is given to the Pupil's Perſon 
(which cannot be divided) and not to his 
Means, but by Conſequence only : (2) And in 
this lies the prime — (as is already 
obſerved, and ſhall hereafter be more fully 
ſpoken to) betwixt a Tutor and a Curator, 
For a Curator is mainly and principally given 
for Adminiſtration of a Minor's Fortune, (5) 

and may be appointed for Management of one 
fingle Affair. 1 c) Yet if the Pupil's Eſtate be 
ſovery far diſjoined, that it can ſcarce be 
managed by one Tutor, then (as was juſt now 
obſeryed in another Caſe) in meer Favour to 
the Pupil himſelf, one may be given for ma- 
naging of that which lies at a great Diſtance. 
(af Yea the Tutor, if Part of the Fortune ly 
above 100 Miles off, and in another Province, 
has a lawful Excuſe, as fhall hereafter appear. 
(e, Yet in that Caſe, _ are all — 
to be given in ſolidum; ſo that not ſo much 
the Office it ſelf, as the Adminiſtration of it, 
is underſtood to be divided. But this Rule 
alſo ceaſes to take effect. 1. If the Pupil be to 
enter to a Fortune; for then a Tutor may be 
given him, to interpoſe his Authority to that 


One 
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(a) $ 4+ Inft. qui teſt. tut. Dar. L 12. cum 2. ſeqq.. ff. eod. 
(b) 1.8: C.de nupt. (e) & 2. Inſt. de eurat. I. 7. ff. de tut. 


at. (d) 1. 15. ft, de teſt. tut. (e) I. 12. & ſeq · fl. de te- 
Ram. tut. E r . ö 
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one Solemnity, with a Proviſo, that this being 
over, the Office ſhall ceaſe (a). 2. When the 
Mother nominates a 'Tutor, (as in ſome Caſts 
ſhe may) he is underſtood to be given rather for 
Adminiſtration of what {he bequeaths to the 
Pupil, than for the Government of his Perſon; 
as not being truly and properly a Tutor, who 
is nominate by · one to whom Law allows no 
Power to name Tutors. (60 423 
45. VI. Obſerv. That Tutory is a gratuitous 
Office, for which no Fee can regularly be de- 
manded; unleſs in Contemplation of the Tu- 
tor's ſtraitned Circumſtances a Salary be als 
lowed by the Perſon who nominates him. Bug 
in that Caſe, he will get no Allowance for in- 
cident Charges in the Management. (c) 
46. VII. Oſerv. That if a Pupil be an Ideot 
or Furious, no Curator is to be given him as 
ſuch; but a Tutor will be nominate, or given, 
as to a Pupil only. (a/ 
47. Laſtly __ That as it is ordinary (e- 
ſpecially when the Fortune is conſiderable ) for 
Tutors to nominate and appoint Factors to 
manage for and under them; ſo, tis always 
underſtood to be upon their own Riſque and 
Peril. And this holds, tho neither the Tutor 
himſelf, nor the Factor he conſtitutes, ſhould 
at all intromet : For the Tutor in that Caſe, 


will 


W 


(a) 1, 9. ff. de tut. dat. 1. 10. ff. de teſtam. tut. 1. 17. $ 1. 
f. de appel. (b) I. 4. ff. de teſtam. tut. (c) 1. 33. § ule. 
& de adm, tutor. (4) l. 3. Pr. & § 1. ff. h. t. | 
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26 Of Pupits and Tutoꝛs ix general. 
will be ſtill liable to the Pupil in Omiſſions; 
and the Nomination it ſelf, or bare ſubſcribing 
a Commiſſion (whether he be an ordinary, 
or a honorary Tutor) is very juſtly in Law 

conſtructed to be Intromiſſion; and therefore 
alſo a Tutor « Camry; ſuch a Commiſſion, 


is preſumed to have paſt from any Excuſe: (tho 
rwiſe never ſo relevant) that he may 


have, for liberating him from the burden of 


the Office. (a) TY 

48. The natural Obligation of a Tutor to 
his Pupil in general, is, 1. To preſerve, de- 
fend, and govern his Perſon : And hence he 
is called Tutor, quaſi Tuitor. 2. To aliment 
him out of the Fortune, with reſpe& both to 


the Pupil's Quality, and the Quantity of his 


yearly Rent. 3. To educate him for the Ser- 
vice of his Country, conform to his Rank, and 
with reſpect to his Genius and Inclination. 4. 
To manage his Buſineſs with the ſame Care 
and Diligence that he uſes in his own Affairs, 
or as other provident Men uſe in theirs : But 
is to exerce no voluntary Acts of Dominion, 
at his own choice, as diſpoſing on what is {- 
cure, or the like; but only ſuch Acts as are 
plainly neceſſary, for the Preſervation, or Re- 
covery of what will, or may periſh; and for 
improving the Profits and Increaſe thereof. 5. 
To hold Compt at the expiring of his Office, 


for 


dy 


(a) l. 5. $3. ff. de admin. tutor. 
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fr his Intromiſſions and Omiſſions ; and to 


make Payment to the Pupil of what remains 


in his Hands. 


49. And in the Reverſe, the Pupil (at leaſt 
when he arrives to any Ripeneſs of Jud gment, 
and is, as the Latins term it, pubertati pro- 


ximus, and therefore preſumed in ſome Mea- 


ſure to underſtand his Duty) is to give all 


due Reſpe& and Obedience to his Tutor; and 


that (as the eApot/e in another Caſe phraſes 
it) for Conſcience ſake ; becauſe by that ſame 
eApoſtle Gal. . ver. 1. he is faid, While under 
Tutors and Governours, to 2 not hing from @ 


Servant. And 2. After the Office expires, 


he is bound to make up what is wanting to 


the Tutor, thro' his faithful Management of 
his Eſtate. 


Laws and Cuſtoms of Scotland relating 
to this Title. 


50. As there is not any Title in Law where- 
in the Romans have more clearly and cloſely 
kept by the Law of Nature, than in this of 
Tutory and Curatory ; ſo upon that Account, 
the Laws and Cuſtoms of Sgot land have kept 
as near by them: Moſt of the Differences in 


S theſe Points, conſiſting only in ſome circum- 


ſtantial Things, depending mainly upon the 
different Conſtitution of this Kingdom from 
their State; but in the main they agree; And 
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28 Of Pupils and Tutors i» general. 
ſo have the Cuſtoms of moſt other Chriſtian 
Nations herein pretty cloſely followed the 
Common Law, = not ſo near as ours) as is 
atteſted by Gudelin. de jur. noviſſ. lib. 10. C. 8. 
& fin. who ſays, That the Practice of France 
and the Netherlands, hath very little altered 
in this Form from the Roman Law. 

x. As to the Antiquity of our Scotiſh Laws 
and Cuſtoms relating to Tutors and Curators, 
they no doubt had their firſt Riſe and Begin- 
ning ſo ſoon as the Scots put on the Face of 
a Nation in this Part of the Iſland (and there- . 
fore long before the Law of the Romans had 
reached our length) which ſeems at that Time 
to have been as neceſſary for Preſervation of 
the State, as the making of any publick Law 
whatſoever, conſidering our inceſfant Wars 
maintained for many Ages againſt ſuch power- 
ful Neighbours ; wherein of Neceſſit/ many 
behoved to fall in battle, and their Wives be. | 
come Widows, and their Children Fatherleſs; 
who therefore, when going upon deſperate 
Expeditions, ſtood very much in need of ſuch 
an Encouragement, whereby they might be 
fatisfied, that whatever became of themſelves, 
the Perſons and Poſſeſſions of their Children 
would be ſecurely protected, and carefully ma- 
naged for their behoof, during their Non- 
age. 
= But in regard we had no written Law 


in this Nation before the 11th Century, and 
| | Hiſto- 


| at his Years of Majority. 


PAT L FEOF: 29 
Hiſtory being very defective in the Accounts 
of our ancient unwritten Cuſtoms with reſpe& 
to this, or any other Head of private Law, tis 
ſcarce poſlible to tell at this Diſtance of Time, 
what were the Forms and Cuſtoms of our An- 
ceſtors in relation to Tutory and Curatory, be- 
fore the Roman Law 3 bers. 

53. Only what is already remarked of the 
Jewiſh Nation, anent Kjng-Tutors, was un- 
doubtedly obſerved in Scotland from the very 
Beginning of our Monarchy : And that anci- 
ent fundamental Law (mentioned not only 


by all our own Hiſtorians, but by foreign 


Writers) that the late Ring Brother, in Caſa. 
of his Son's Minority, ſhould ſucceed to the Crum, 
was certainly at firſt deſigned only as à Kind 
of Tutory in Law: So that the Brother was. 
barely to protect, defend, and govern the young 
King's Perſon, and manage the publick Affairs 
of the Kingdom, as Regent, or Governor, du- 
ring his Nephew's Minority, tho with ſome- 
what larger Power, and more unlimited Au- 
thority, than commonly ſuch Governors are 
intruſted with elſewhere : (Which in fo 
herce and warlike a Nation, was then abſo- 
lutely needful) But was to denude himſelf of 
the Government, and reſtore it to the King 
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54. But the many inteſtine and bl 


Wars, Murders of Princes, and other Ineons 
veniencies thereby occaſioned (theſe Ning -· Tu. 
tou 


$6 Of pupils and Tutoꝛs in general. 
tors being generally unwilling from abſolute 
Monarchs, to become Subjects all of a ſudden: 
or fearing to be after called to Account of 
their Managery ; or deſirous to ſettle the Suc- 
ceſſion on their own Poſterity) gave very juſt 
Ground to Kenneth III, our Soth King to abro- 
gate that-Cuſtom, and reduce the Form to that 
uſed in other Nations. So that for many A- 
ges paſt, they, whoſe Right it was to ſucceed 
upon the demiſe of a Minor-King, have been 
induſtriouſly paſt by ; and when they were 
not, (as during the Minority and abſence of 
King James I.) their Way of Adminiſtra- 
tion of the Government has given a ſuffici- 
ent Caveat againſt allowing them ſuch a Truſt 
for the future. However, from that ancient 
Cuftom of ſupplying the King's Place during 
his Minority, or abſence, we may very well 
conjecture, that even private Perſons who 
were Minors, were not in thoſe ancient Times 
altogether left out of the publick Care. 
55. As to the Definition of Tutory, which 
has been given from the Roman Law, *tis al- 
moſt every way as. well adapted to Tutors 
here, as among them. Only, as to us, the 
Words [Free Subjetr] may be left out as ſuper- 
fluous; fince not only this, but all other Chri. 
ſtian Nations have of a long Time reprobated 
Slavery, as ſcarce conſiſtent with Chriſtian Li- 
berty; (which Opinion nevertheleſs will ſcarce 
abide the Teſt of Scripture and Reaſon) — 
cles | muc 
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vx Of Pupils 4 Cutorg i peveral, 
Age makes not a Minor capable to be a Tu 
tor; but that the neareſt of Kin being 25 Years 
— — will be ſerved Tutor in Law, and 
the Minor coming to that Age, and not till 
then, will obtain the Office. { 
56. In this Difference of Opinions, it 
would appear (with Submiſſion) that the laſt 
is moſt agreeable to the Analogy of Law : For 
beſide that there is no Reaſon; nor ſo much az 
a Deciſion, fave that one adduced by Balfour iſ 
 foraſtruQting what he ſays ; the Grounds and 
Reafons for the other Opinion, already given, 
(and to which the Reader is referred) do all 


militate as well with us, as in the Roman State, 


beſide that by the common Law a Man might 
e this Diſpenſation, when he was with. 
in Five Years of Majority, that is 20 Years 
old. Now ſince with us, a Man becomes 
Major not at 25, but 21 Years — it i 
ſuch were allowed (upon getting Di | 
ons). to be Tutors, the Abſurdity would be 
ſo much the greater, that a Perſon of 16: Years 
{ſhould be. a Tutor, or Curator, and fo perhaps 
younger than the Minor committed to his 
Care. However, ſuch Diſpenſations among 
us are very fare. ff.. 

57. II. Tutory in Scotland not being pro. 
perly a publick Office, Womenare not debarred 
therefrom, unleſs ſome other Circumſtances 
concur ; and therefore we have leſs Difficul- 
'ty toadmit the Mother and n 

| | t 
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re excluded for many Ages. - Yet when 
hey are allowed to be Tutors here, it is upon 
he fame, or very like Proviſions and Co 25 
ns, as in the Civil Law: Of which more here- 


t fterr . FFF 
laſt 58. III. Neither have Juſtinian's novel Con- 
For {Witutions, prohibiting the Debitors or Creditors 
h af Pupils to be their Tutors, ever as yet abſo- 


tely taken Place among us: But on the con- 
ary, we have ſo far kept by the old Law, 
at a Tutor may lawfully purſue, even dp. 
ing che Office, for a Debt due to himſelf, and 
hich was given up by the Defunct's own 


tat . 

— outh. a) Yet if he intent Action againſt his 
rith. Nupil before his Intromiſſion as Tutor, he can 
ears Never be Tutor to him thereafter : () Net 


er can he, during the Office, take Aſſigna- 


t, if Non to any Debt due by the Pupil's Father. (c) 
ſati. 59. IV. As to Soldiers, twas plainly impoſ- 

be ble, till of late, that the Roman Prohibition 
ears Mould take Place in this Kingdom, ſince of old 
haps at was the proper Imployment of almoſt all 
his Nur Males, and therefore if Soldiers had been 
00g ebarred from the Office of Tutory, we could 


ace have found any Tutors at all. And tho 
{ late: regular Troops and ſtanding Armies 
ave been introduced ; yet to prohibit Sol- 
ers to be Tutors, has been thought almoſt 

| C needleſs; 
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(4) Hope Tutortt (6) Hape Jbidi (e) Hope Ibidz 
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ban the Romams had; among whom they 
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needleſs, becauſe here tis in their own Oy 
on either to decline or accept of the Office 
they pleaſe: In ſo much that tho ſundry Ad 
ons have been purſued in a Perſons Name 
Tutor to a Pupil jointly with others, yet (lf 
he may renounce the Office re integra, hayiy 
never medled in the Pupil's Buſineſs : (a) 1 
if the Office were a publick one in this Kin 
dom, as among the Romans, to which all («lf 
cepting thoſe who had a lawful Excuſe, or a 
joyed a ſpecial Privilege) might be compellli 
Soldiers would no doubt be exeemed; fn 
there is as much Reaſon for it now as the 
And the ſame may be faid as to Biſhops ali 
other Clergy-Mez. = 
60. V. Laſily, The Queſtion anent Jen 
has never come to be decided in Scot land, when 
very few of that People (who, like noxioff 
Weeds, are apteſt to thrive in fatteſt Sci 
have ever reſided: And therefore, if the 
were Occaſion for it, the Diſpoſition of tiff 
Common Law would doubtleſs take Plau 
But Roman Catholicks are upon very jul 
Ground expreſly debarred : And with Reſpe 
to this, there occurred a late Caſe that is pri 
ty remarkable, where four Prote//ants a 
ve Papiſts being named by a Father in H 
Teſtament to be Tutors to his Son, and thre 
of them to be a Quorum, (the Defunct's 2 no 
= 1. 
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er, a Papiſt, being always one) tho this No- 
ination would ſeem to have been altogether 
od, Five of the Nine being incapable to ex- 
rce, yet ſo much Deference did the Lords 
vive to the Judgment of the Father, in the 
Choice of. Tutors to his own Son, that they au- 
horized the Proteſtant Nominees to act and of- 
ciate, by vertue of the foreſaid Nomination, 
as if the fine quo non, and the other Roman 
atholicks had not been mentioned. (a). 
61. As to the general Obſervations above- 
mentioned; Remark 1. That Tutory with us 
(as: has been obſerved) not being a publick 
Office, (tho with ſubmiſſion, it truly merits 
an Act of Parliament, to make it ſo). no Tu- 
tor here can be urged or compelled to under- 
take the Office; yet cauſative. (as the Lord 
Pirleton terms it) he may: For (ſays, he) if 
a Legacy ſhould be left him by the Defunct, 
be will be deprived thereof unleſs he accept. 
) But, under Correction, this would: ſeem, 

to be ſomewhat too 22 aſſerted by his 
Lordſhip : For, ſince the forteiting ſuch a Le- 
gacy by Way of Penalty or Mulct for the In- 
gratitude, was certainly borrowed by us from 
the Common Law, it would appear reafonable 
we ſhould take it, with and under the Diſtin- 


Qions therein given. 


62. Firſt then, among the Romans, if any 
= - C 2 thing 
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% 3 Fahy, 1711, Tutors-of Maden Su plicants, (5) 
| Dirleon's Doubts and Queſts tits Tuer: oP” . 
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thing was left in Legacy by a Teſtator tl 
Carte een 4 pF paigly in Co 
templat ion of the Tutory, and as a Kind d ; 
"Remuneration of his future Care and Troubi 
(which, by the Way, is always preſumed ii 
dubio, (a) he could propone no excuſe (thoilſ 
were otherwiſe never ſo relevant) to get hin 
ſelf rid of the Office, unleſs he reſolved to far 
feit the Bequeſt ;. for, by his Acceptation ther 
of, he was preſumed to have paſt from al 
Excuſes. (J) But if the Legacy was left ab 
ſolutely, and fo not at all in Contemplatif 
on of the Office, but that the Defunct woull 
have made the Bequeſt whether the Legata 
were to be Tutor or no, he could not then be 
| prong from demanding his Legacy, th 
e ſhould get himſelf exeemed, by progamny | 
a relevant Excuſe: /c) As, if a Legacy Ihould 
be left to a Man in Teſtament, and he never 
theleſs not at all nominate Tutor there, but gf 
ven afterwards Tutor-4ative by the Judge: ( 
Or, if the Teſtator ſhould nominate his own 
Son who is Major, Tutor and Co-heir to af 
younger Son under-Age ; this Nominee dil]; 
not forfeit his Part of what was left, tho he 
excuſed himſelf; ſince the parental Affection 
turns the Scales in ſuch a Caſe; the Father 
being very juſtly preſumed to have left to _ | 
the 


(a) Arg. I. 32. in fin. I. 33. ff. de excuſ. tutor. (b) |. 28 
C 1. I. 32. in med. 1. 36. ff. d. tit, I. 1. S ult. ff. ub. pup- e: 
duc. (e) d. I. 1. 5 ult. ff. ub. Pup. educ. (d) I, 34. fl. 40 
excuſ. tut. * . 
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| PART L TIT. 87 IT: 
he half of his. Fortune, not as to à Tutors: 
ut as to his Son. (a 3288; 2108 
63. Now the Application of the Diſtincti- 
dn to our ſelves is pretty obvious. For tho in 


Scotland there be no need of excuſing, ſince e- 
ery Man who pleaſes, may decline the Office 
ithout hazard; yet if he ſhould retuſe to ac- 
ept, tho honoured with a Legacy, tis humbly 
onceived, from what is now ſaid, that he is not 

indiſcriminately to loſe what is left him in Te- 

ſtament, but with and under the forementio- 

ned Diſt inction. 7 

64. Obſerv. II. That as from this Office be- 

ing publick by the Common Law, it neceſſar- 

ly follows that it was a Maſculine one; ſo there 
being an Exception made from that general 

Rule by our Cuſtom, there lies neceſſarly alſo 

an Exception from the Corollary thence dedu- 

ced. Thus, with us, tis in the Power of any 

Teſtator to nominate, or his Majeſty in Ex- 

chequer to give not only the Mother or 

Grand mother, but any other Woman (being 

herſelf unmarried and Major) Tutrix to a 

Pupil. Yet fo far the Office is ſtill Maſculine, 

that, if a Pupil's Lands be intailed upon Heirs 

Male, a Woman, tho neareſt of Kin to him, 

cannot be his Tutor-in-Law : And even in 

Caſe of no Taily, the Males in the ſame De- 

gree of Propinquity with Females, will be 

preferred to them in the Office. And this 
N C3 alſo 
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alſo from a Principle of the Common La 
and propter ſpem ſucceſſionis. ; 
65. As to Tutors being given to a Puyi 
who has one already, or their being nomi 
nate to one particular Cauſe, or ſome one Part 
of the Pupil's Fortune; the ſame Rules and 
Exceptions take Place with us, as in the Civil 
Law: And in particular that Exception fore 
mentioned, of a Mother : For with us any 
Woman may nominate Tutors to her Chil 
dren'in her Teſtament, if the Heritage they 
have, come to them by her, and not by the 
Father. In which Caſe (contrary to com- 
mon Rules) ſuch a Tutor is underſtood to be 
given to the Fortune, and not to the Perſon o 
66. Laſth, Tutory with us, as with them, 
is regularly a gratuitous Office: But *tis in 
the Option of a Tutor to conſtitute a Factot 
under him, but upon his own' Riſque and Pe. 
ril, (yea both are liable to the Pupil, if it bea 
general Factory.) (b)' And if he ſhould allot 
Ae Salary to ſuch a Factor, it will (i 
it be not extravagant) be fuſtained, and al. 
lowed to him as a Part of his Diſcharge in the 
Tutory Accompts. - But tis to be remembred, 
that this very Nomination of, or ſubſcribing 
a Commiſſion to a Factor, is with us inter- 
j ͤ og ESC | pe preted 


i 


(a) Spotiſwood. tut. (b) 23 March 1685, Laird of Lud- 
gubairn contra Lord Haddow; and 18 Fuly 1635, Edmond: 
Hon contra Edmond on. „ 
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weted to be actual Intromiſſion; and there- 
re makes the Tutor liable even for after O- 
ifions, tho otherwiſe, by the Teſtator's ſpe- 
ial Proviſion, he be not chargeable with them. 
Vhich has been lately found by an interlocuto- 

Sentence of the Lords, in a Cauſe, for ought 


[ know, not yet finally decided. 


© 1/3» © 


Of the Diviſions and wariow Kinds of Tu- 


tory : And firſt of Tutors Teſtamentar, 


| TEXT to the Definition and Expli- 

cation of Tutory in General, follow 
its Divilions and various Kinds. And here 
we ſhall firſt take Notice, that fome Tutors 
do actually intromet and adminiſter , and 
are therefore called Mazagers ; and others are 


I, 


deſigned, not to manage, nor are they at all 


bound to do ſo; but given or nominate to be 
as Checks upon the | agate; or as Inſpe- 
Qors and Oblervators of their Adminiſtration ; 
and are commonly Perſons of Quality whom 
the Pupil will revere more than the others, 


| and are therefore in Law termed Honorary- 


Tutors, and Overſeers. (a) What Order the 
| = Pupil 


„. $2, ff de admin, tutor. J. 26. $ 1. f. de teſt. ty" 


1 9 - 
8 P _ 
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tude among the Romazs, ſeveral Ages before 
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Pupil is to obſerve in diſcuſſing of theſe, when 
afterwards he comes to purſue the Action d 
Tutory, will more commodiouſly be deliver. 
ed Part 3d. Tit. ch. | | 

2. II. As Nature it ſelf hath appointed aiM 
Tuition for thoſe of leſs Age, ſo among the 
ancient Romans, there was alſo a Tutory of Sex, i 
ſo that Women were ſubject to perpetual Tu. 
tory, at leaſt till they were married, the HulW 
band thenceforth ſupplying the Office: (a 
And this Kind of Tutary is to this Day in Uk 
among many European Nations, and particu iſ 
larly in Saxony, the Laws of which Country iſ 
(for their univerſal Equity, native Simplicity, 
and Agreeableneſs to the Humours of the Peo- iſ 
ple) have diffuſed themſelves thro? moſt of the 
northern Parts of CHriſtendom. (b Among the 
ancient Romans, that Kind mainly differed 
from the Tutory of. Pupils in this, that theſe 
both managed the Pupil's Affairs, and inter- 
poſed their Authority when he himſelf acted; W 
whereas a Woman's Tutors were to leave the 
whole Management to herſelf; and only in- 
terpoſed their Authority to her Deeds. But 
this Tutory of Sex had quite gone into Deſue- 


Juſtiniaus Days. (c) 
* 3 0 III. 


— 


(a) Ulpian, Fragment. tit. 11. (b) Vid. Rodenburch de 


ok conjug. in prælimin. p. 179. & ſegge (c) Vide Ulp, Frag- 


. - . 


dent. d. loc. 
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When 2. III. Tutors are either Ordinary or Ex- 
on of eraordinary. Extraordinary Tutory ſhall be 
liver ¶ ¶poken to in the Sixth Title of this Part. Or- 


dinary T __ is that which. is already defined 


ed à Hand explained; and 'tis ſubdivided into Tuto- 
* ry Teſtament ar, Tutory in Law, and Dative 
ex, Wor. | BY " 
Tu- 4 The firſt Place, both in the Order of 
Hub treating the Subject, and of Preference to the 
: (a) office, is very juſtly given to Tutors Teſtamen- 
1 Uk rar: (4) For, as the Defunct's Diſpoſal of 


his Eſtate, is always preferred: to the Diſpoſi- 


tion of Law; (b) fo is his Choice of a Perſon 
city, {Wor governing his Children and managing their 
Peo- Fortunes, to be preferred toLaw's blind Ele- 
f the Nction. Failing the Teſtament ar, the Tutor in 
2 the NL takes Place; (c) and laſtly the Tutor 
ered Native. (d) tin? 
theſe 5. Teſtamentar Tutor) is either abſolutely and 
ater- properly ſuch, and derives all its Power and 
ted; MEfficacy from the Teſtament itſelf; or tis 
the ¶ Teſtamentar only in ſome Reſpect, and that 


alſo is conferred by Teſtament, but ſubſiſts 


But not without the ſolemn Confirmation of a 
ue. judge; of which in the following Title. 
fore 6, Proper Teſtamentar Tutory is, when 4 


ather in his Teſtament (or in Codicils therein 
confirmed) zominates Tutors to his Children 
of Foris-familiat and under eAge, whether al- 

ready 


% L. 11. pr. f. H. t. (b) L. 89. ff. de R. J. (0) d. l. 
5. fl. de R. J. (4) L. 3. &. pen. ff. de legit, tutor. 


h de 
rage 


#0 be his Heirs, or are diſinherited, (a) I ſhall 
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ready born or poſthumous, or whether they a 


firſt ſpeak to the Words of this Definition; and 
next ſubjoin ſome Obſeryations that will n«& 
be improper for further illuſtrating the N« 
ture of this Kind of Tutory. 
7. By the Deſcription then, it appears in 
general, that there are Three eſſential Requi 
tes that muſt concur to the conſtituting : 
Teſtamentary Tutor properly ſo called: The 
Firft relating to him who nominates ; the 8 
cond to thoſe to whom the Tutor is given; 
and the Third to the Form and Manner d 
the Nomination: 80 that if any of theſe be 
wanting, the Tutor nominate ceaſes to be 1 
Tutor Teftamentar properly ſo called, and 
needs Confirmation. Which will further ay 
pear in going thro the Words of the Deſcrip 
tion given. 
8. It is ſaid then to be [when 4 Father 1 
minates to his Children unforis-familiat & 
In which Words the firſt Requiſite is contain. 
ed, viz. that he who nominates muſt be F. 
ther or Head ofa Family having Children un 
der his Power, in Latine, Pater. familias. (I 
Word that can ſcarce be expreſt in any oth 
Language, without loſing much of its Signi-W 
cancy.) This Power of Nomination, was al 
lowed to a Parent by that ancient Roman * 


2 3 — 
(a) F. 3. Inf. de tutek L. 3. f B. ts 


P ART I. TIT. 2. 43 
f the 12 Tables, in theſe comprehenſive 


' ate 

ſhal Words; Pater-familias uti ſuper pebunia tute. 
and ve ſua legaſſit, ita jus eſto. (a) Whenee it 
1 not ppears that this Liberty of Nomination is an 
Na. of that ancient Dominion that Fathers 


ud over their Children, which among the 


rs in Momans was fo extenſive, that it had neithey 
equi NRnd nor Meaſure. It had no End, becauſe 


ng 1 either the Children's Marriage, nor even the 
The Dcath ofthe Father could diſſolve or extinguiſh ' 

ie 8 t; ſo that in ſome Reſpect it was immortal, 

iven;Whccauſe of that Power of Teſting which was 


lmoſt unlimited, whereby they diſpoſed not 
ly on Moveables but Heritage in Teſta- 
ment, and alſo therein regulated and ordered 
e Cuſtody and Tuition of their Children's 
Perſons; none of which took Place till after 
he Teſtator's Deceaſe. Neither had this Pa- 
ernal Power any Meaſure; for it extended 
een to the Power of Life and Death, of Sel- 
ing them for Slaves, c. No Wonder then that 
hey might name Tutors to them. And tho the 
Exorbitancy of this Parental Power be very 
auch circumſcribed by poſterior Conſtitutions 
f the Roman Emperours, yet this abſolute Fa. 
ulty of naming Tutors, which was one great 
Effect of it, is (till very juſtly retained. (+) 
9. And hence it 1s that this Power of No- 
mination is competent to a Father, tho' him- 
n e ſele 
L. 120 fl. de V. S. I. 53. ff. eod. 1. 1. ff. h. t. Ulpian tit. 
4, (6) Arg. $. 4. Inſt. de pup. ſubſtitut. N 


— * 
ä ĩ ͤ = 7 - — - j 
= ay” — oa — ¶ ͥ u;ↄ— qo 7 — — 
* — . 9 y " ; - -"% * 4 " 
* 
* 


2 l—I—I—ñ—ẽ— — 


ͤ—ä—— — — — — — 2 — Oo 
— - PSY * > R * So. U 2 6 1 
MI . age TS. ere 
—— N — 


44 Of Tutors Teſtamentar. 
{elf be Minor: For. albeit in that Cafe, be 
could not himſelf be Tutor in Law to his Chil. 
dren, becauſe of his Minority; yet having 
them under his Power and Dominion ; and 
that Power being, as ſaid is, ſo unlimited; and 
Law indiſcriminately allowing Fathers this Fa 
culty of Nomination; there is no Ground-tq 
debar even a Minor from it. „ 
10. From this firſt Requiſite it neceſlar] 
follows, that neither a Mother, nor:even a F 
ther, whoſe Children are foris-familiat and l 
berate from his Power (far leſs a Stranger) cat 
nominate this Teſtamentary Tutor properly ſo 
called. Yea further, tho at the Time of NHR. 
mination 2 Pupil be ix Familia, yet if upon 
his Father's Demiſe, he be to fall into the 


nal 
Power of another, the Father has no Poweli,, 
of Nomination. (a) 5 | mL 


11. It follows in the Definition [to Chi () 
dren under edge, &c.] where we have the 
ſecond Requiſite relating to thoſe to winon,, 
this Tutor is given: And as to them, tis 0 
quired, 1/7. that they be Children; unde 
which Term in the Conſtruction of Law, ar 
comprehended Grand- children, great Grand 
children, and all other Deſcendents. (1) 
2dly. That they be i= Familia, and under tit 
Paternal Power, neither afterwards to fall un 
to the Power of any other, as faid is. 34 


Tha 
(a) L. 1. & 2. ff. h. t. S. 3. laſt. de tutel. (6) L. 220. 7 
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be That they be under Age; which is a Requi- 
. bre e to all Kinds of Tutory. Of boſe 
02 8 bows Children we ſhall ſpeak anon. 
132. It is added [whether they are to be his 
ol Heir, Sc.] this Clauſe has been controverted 
Fe by ſome, who would have a Fourth Requiſite 
WE to concur in the Pupils Perſon, viz. That the 
 Wchator's Eſtate be entailed upon him as Heir; 
nM but this impinges upon plain Principles of 
Fr aw : For the Paternal Power, (of which 
this Nomination is one Effect) is no ways for- 
cal feited by diſinheriting the Child; (a) © 
13. Laſtly 'tis ſubjoined [zz his Teſtament 
e.] in which Words the Third thing requir- 
Ped (viz. the Form and Manner of the Nomi- 
teWration) is held forth. And as to the Teſta- 
ment wherein the Nomination is made, it 
muſt not only be ſuch a one as ſubſiſts in Law, 
(6) but continues to be ſo, and is not after re- 
duced, reſcinded, or made void by the Heirs 
not entering; (for by the common Law, Heri- 
tage as well as Moveables, was conveyed by 
de Teſtament) (c) and this becauſe the Term of 
a Tutors acting begins to run, not from the 
Teſtator's Deceaſe, but from the time that the 
Heir enters. The Teſtament therefore being 
ny way imperfect, the Nomination is null; 
unlels it be either the Teſtament of a Sove- 

reigu 


tre 


— — 


0 Tot. tit. Inſt. quib, mod. jus pat. pot. ſolv. 1 1.4. 31 
et. () L. 3. 8 1. fl h. t. (% L. . ff. k. .. 
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reign Prince, (a) or that of a Father amo 
his own Children, wherein at leaſt one of then MO! 
is nominate Tutor to the reſt ;. for that, by the fre 
Common Law, is a privileged Teſtament. ( w] 
14. This is extended to Cogicils confirmed” 
in Teſtament. (c) Theſe Codicils are a hm 
Declaration of the Defuntt's, Will, requirin"* 
Jeſs Solemnity than a Teſtament, to which can. e 
monly they are annexed; tho they may ſubliti(! 
even when no Teſtament is made, except x T 
to the Nomination of a Tutor: For that can | 
not be valid, unleſs a Teſtament (whereof t 5 
Codicil is a Pendicle) be alſo made. (d) 
15. For further clearing the Nature of thi 1 
Kind of Tutory, Obſerve I. That a Fathen 
Power in nominating a Tutor-Teſtamentas D 
is very unlimited; and that not only with R. 
ſpect to the Perſons nominate, but to the Wa 
| 
| 
| 
| 


and Manner of the Nomination. (e) When 
it is, that he is at liberty to nominate in an 
Form, Stile, yea, or Language he pleaſes. (, 
16. Obſerv. II. That Perſons of whatſoe 
ver Rank or Quality, tho advanced to the 
Higheſt Pitch of Preferment in the State, maj 
be nominate ; (g) whether they belong to tit 
ſame Juriſdiction with the Defunct, or to ano 
ther; ( not only Fathers, but Sons a> 
mu, 


— —— 


— 


(a) Arg. I. 31. ff. de legib. (5) Arg. 1. 21. C. de teſtan 
© 1. 3. ff. h. t. (4) l. 3. F. ult. I. 16. f. de jur. Codicil. (! 
I. 120. ff. de V. S. (fi Kult. C. k. t. (g) l. 20. 5 1. fl. l. 
Gase 
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in this, that a Father nominating a Tug 
- conditionally, or from a certain Day, or mz 
king choice of a Minor, and the like; the In 
- -terval till the Condition be purified, or th 
Day exiſt, or the Nominee become Major o 
compos mentis, will be ſupplied by the Care q 
the Judge: But if the fame Liberty were a, 
Jowed to a Judge himſelf, the Pupil could hay 
no further Recourſe, and ſo would be deſtitute 
Let a Tutor may be given by a Judge in thek 
Terms, [he always finding Caution ;] becauk 
theſe Words do not ſo much import a Condi. 
tion, as an Admonition, and a Caveat to the 
Clerk, that the Office be not committed v0 
him, unleſs he find Caution. | 
18. Obſerv. IV. That Words uſed by a Te 
ſtator in the Nomination, are regularly to be 
taken in their genuine and proper Senſe. 
Hence, if he name Tutors in general to hi 
Sims and Daughters, poſthumous Sons and 
Daughters (but not Grand-children) will be 
underſtood to be comprehended : And this be- 
cauſe in moſt Caſes he that is yet in his Mo- 
ther's Belly, is by a kind Fiction of Law, con- 
ſidered as already born, when *tis for his Pro- 
fit and Advantage; as in this Caſe. Tho 
another Reaſon may alſo be given for it, viz. 
the forementioned unlimited Power of the 
Parent. And if he expreſs poſthumous Children, 
the Nomination holds good, tho they be born 


be 


rr TIT 7 
fore his Death. (a) Yet if he ſay Ito his Sons] 
nd one of them be believed by him to be 
ad, who is alive, the Nomination will not 
xtend to him. (5) But if he mention only 


hildres or Poſterity, then Grand- children. 


reat Grand- children, Ic. are alſo preſumed 
) be meant: (c) Tho we find elſewhere (d) 
it even under the Denomination of Sons, all 
hildren, and therefore Grand- children, are 
ontained; but this is not becauſe the pro- 
er Signification of the Word can be fo far 
retched ; but by a rational Interpretation of 
e preſumed Will of the Defunct, which 1s 


he great Teſt in this Matter. Thus, for Ex- 


mple, if he have. no Sons alive, but Grand- 
dren only; or if his Grand- children only, 
ot his Sons, be under-Age, in ſuch Caſes 
ere is no doubt but Grand-Sons will come 
nder the Denomination of Sons, the Mind of 
e Teſtator being here very Plain. But if he 
ave alſo Sons under-Age, there is no Ground 
that Caſe to recede from the common and 
roper Signification of the Word. From this 

e may | ED 
19, Ohſerv. V. That if the Defunct have 
eral Sons, and name "Tutors to His Son in 
e ſingular Number, the Nomination will 
«tend to them all: (e) Or, if Sons be only 
D men- 


3. ff. h 
de ſtat, homin, (c) $ ult. Inſt. h. t. I. 6. 
. 6. 


ff. 
de V. S. (e) I. 1 8.1. ff. 


eod. Il. 220. 
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mentioned, then Daughters are alſo unde 
ſtood, (a) but not on the Reverſe; for 
ſaid to be of pernicious Example, that und 
a feminine Term Males ſhould be comp 


hended. (b) | 

20. Obſerv, VI. That if the Teſtator 
ſuch ambiguous and obſcure Words, that h 
Will cannot be underſtood, the Nomination; 
null and void. And therefore, if there h 
two Perſons of the ſame Name, Sirname au 
Deſignation, and it appear not which of tha 
he meant, neither of them can be Tutor. {| 
And in general, any uncertainty either in t 
Perſon of the Tutor or Pupil, vitiates th 
whole Nomination. Thus if a Teſtator n 
minate a Tutor, [to which ſoever of his Chi 
dren the Nominee himſelf pleaſes} accordingt 
the old Law, ſuch a Nomination was vol 
(4) Tho this, as being too nice, is altered) 
Fuſtinian, who in that Caſe ordains the. 
mination to ſubſiſt ſo as the Nominee ſhall 
Tutor to them all; and by a favourali 
Stretch, the disjunctive Particle is taken ( 
pulatively. (e) But a Teſtator is allowed! 
name a Tutor to ſuch or ſuch a Child, wil 
this Quality [if the Tutor pleaſes,] becail 
here both the Tutor and Pupil are certai 
and conditional Nominations. in "Teſtament 
LF  .. 8 


(a) 1.1. ff. de V. S. I. 16. ff. h. t. (b) I. 45, pr. de lf 


2. (e) 1. 30. ft. h. t. (d) J. 23. ff. h. t. (e) l. 53. fl. de 
S. J. 4. C. cod. (7) d. L 23. ff. b. t. : 13533 9 ns 
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21. Obſerv. VII. That in a Nomination, 
what is laſt ſpoken is to be conſtructed the 
Defunct's Will. Thus if Tutors be more than 
once named, the laſt Nomination is only to 
be regarded; (a) and this from the preſumed 


Will of the Teſtator, which in Teſtament is 


always ambulatory. And hence it is that a 
Tutor named in Teſtament, may be prohibi- 
ted in the Codicils. (b) Yet if in the laſt No- 
mination there be an Error or Miſtake, and 
the Defunct expreſly inſert, that he only 
makes this new Nomination, becauſe he un- 
derſtands that theſe formerly named are either 
dead, or have a relevant Excuſe; and they ne- 
vertheleſs be yet alive, and have proponed no 
Excuſe; in that Caſe the firſt Nomination 
will ſubſiſt; and that ſtill becauſe of the pre- 
ſumed Will of the Teſtator. (c 

22. Laſtly Obſerve, That by a ſpecial Act 
of the Roman Senate, the Writer of a Teſta. 
ment could not with his own Hand infert the 
Nomination of himſelf as Tutor to the De- 
funct's Children; otherwiſe the Nomination 
was void; (d) unleſs that not only the No- 
minee inſerted it, but the Teſtator declared it 
with his own Hand. For in that Caſe, ſuch 
a Tutor could neither be removed as ſuſpect, 
ſince the Will of the Defuntt is plain; neither 
could he thereafter excuſe himſelf, becauſe 
| 'D 2 by 


(a) J. 10.81. ff. h. t. (b) I. S. pr. ff. h. t. (e) I. ult. ff. 


A 


de his quid. ut indign. I. 28. pr. ff. h. t. 
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by his writing, he is preſumed tö renoung 
all Excuſes, and tacitly to have promiſed y 
the Teſtator to officiate. | | 

23. The Effects and neceſſary Conſequen 
ces of this Teſtamentar Tutory, (which tak 
no Place in the other Kinds) are I. That: 
Tutor Teſtamentar is not bound to find Cay 
tion. (a) II. That this Kind of 1 is pte 
ferred to all others. (b) III. That ſuch a Ty 
tor forfeits what's bequeathed to him by the 
Defunct, if he forbear to manage, tho his Ex 
cuſe be never ſo relevant: (c But this under 
the Diſtinction mentioned in the preceeding 
Title 5 16. | | 


Laws and Cuſtoms of Scotland relating 
to this Title. ; 


24 As in this Kingdom we have as wel 
honorary as managing Tutors, ſo tis uſual for 
a Teſtator to name ſuch a Number of the No- 
minees to be a Quorum, ſo that unleſs ſo ma- 
ny be conſenting to a Deed, it cannot ſubſiſt 
in Law. And of the Quorum there is one com. 
monly nominate to be ſine quo non, who mult 
always be one of the Number, and is for the 
moſt Part the Manager, and the reſt Overſe. 
ers, But all this is determined by the Wil . 

pe tlie 


— 


(a) Pr. Inſt. de ſatiſd. tut. l. 17. pr. 1. 19. pr. h. t. (6) l 
11. ff. h. t. l. 9. § 1. ff. de tut. & rat. diſtr. (c) J. 5.8 2. f 
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PART L TIT; 55 13 
he Defunct. It is uſual alſo to name them, joint* 
hor ſeverally : But if neither that {be done; 
nor ſo much as a Quorum named; then theſe 
who accept by acting, are ſufficient to autho- 
rize, tho the others do not. And in that Caſe 
the Nomination is not underſtood to be joint iy: 
And the Accepters will be lyable for Intromiſ- 
ſions and Omiſſions. (a) The like, when 
they were «nominate even with a Quorum, 
and one only accepted. (b) 3 
25. For the Tutela ſexus that took Place a- 
mong the ancient Romans, as even there it had 
gone into Deſuetude long before Juſtinian's 
Time, ſo was it never received in this Nation. 
But the other Diviſions and Subdiviſions of 
Tutory have always been in Uſe with us; 
and particularly the forementioned tripartite 
Diviſion of ordinary Tutors ; who all take 
[Place here in the ſame Order, as by the com- 
mon Law they did : Sochata Tutor Teſta- 
mentar is preferable toa Tutor in Law, and 
he to a Dative; (c) In ſo much that a Teſta- 
mentar, tho? not commencing his Adminiſtra- 
tion for ſeveral Years after the Teſtator's De- 
| ceaſe, has yet been found preferable to the Da- 
tive, whenſoever he ſhould pleaſe to enter; 
(but in this Caſe there was no Prejudice ſu- 
ſtained by the Pupil, and the Dative was his 
| D 3 | “ 


(a) As was tound 14. Feb. 1672. Elen contra Srot. (b) 
11. Feb. 1676 Turnbull contra Rutherford. of Bankhead, (t) 
| As was found 10. Feb: 1547; and 22 March 1551, and 16 
ecemb; 1563; Alexand; Singlair contra Janet Gordon. 
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Step-Father.) But if he once actually renounce 
he cannot thereafter return to the Office. (a) 
26. And tho? of old, Tutors Teſtamenty 
(conform to the civil Law) could only be 
named in Teſtament, yet in Balfour's Time, 
(D and ever ſince, they may be conſtitut: 
without it. So that tho' the Definition I hay 
given from the common Law, ſerves ver 
much to illuſtrate the Nature of this Kind 
of Tutory even among us, yet that ſuccind 
one advanced by Sir George Mackenzie in hi 
Inſtitutes, (viz. That a Tutor Teſtamenta 
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is he who + left Tutor by the Fatber in buff 


Teſtament, or any other Writ) is ſufficiently 
adapted to our prefent Form. But here "ww 
to be adverted, that tho' a Nomination be 
made when there is no Teſtament, yet with 
us it is {till of a Teſtamentary Nature, ani 
therefore always ambulatory. | 
27. As to what is ſaid d. 10, touching a Mo 
ther or Stranger, the Lord Dirleton (c) move 
a Doubt, whether a Perſon diſponing his E 
ſtate to a Pupil or Minor, may appoint Tu- 
tors and Curators for Adminiſtration of it! 
And reſolves the Queſtion in the Affirmative 
But ſays that it ſtil} remains doubtful, he 
ther he may appoint a Tutor not only rei ju 
bur perſunæ, and to any other Eſtate belong: 
ing to the Pupil. But *tis more than a litle 
ſtrange 


(a) 6, July 1627, Campbe} contra Campbel, : (6) Bale 
Tutors (c) Dirleton's Doubts, tit · Tutors, 
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Power of another after his Father's Decgaſ 
is of litle Uſe with us: For Here a Father dy. 
ing, cho? his Father be alive, yet the Children 
fall not into the Power of their Grand-father, 
29. As to the Validity or Nullity of. th 
Teſtament or any other Writ wherein the 
Tutor is nominate, there is not ſo much Ns 
ceſſity that we be nicely ſcrupulous abou 
its Solemnities; ſince with us any Writ MM 
that Kind, conceived in whatſoever (intell. WW 
gible Terms and ſigned before two ſubſcrib- 
ing Witneſſes, is valid beyond Exception: Nei 
ther, in general, needs there ſo much Cerems. 
ny to the making a Teſtament in Scotland kh 
wherein the Bequeſts are rarely ſo conſider. 
able, as among rhe Romans they were; n6 
thing but Moveables with us being the Sub. 
| ject of a latter Will. = 
} 30. Moreover, the common Law and out 
2 Cuſtom differ very little as to the Three firſ 
_ - Obſervations I have made ; and particularly 
| (conform to that Law) if a Tutor here be df 
| leſs Age the Time of the Nomination, when 
j he comes to the Age of 25, he may enter to the 
4} 1 Office. (a) : | 8 
| 31. But as to what has been obſerved in the 
| 4th. Place, d. 48. a Grand father, tho? by the 
| Father's Side, not having (as is already ob- 
mW ſerved) his Grand-children #» Familia, . 
under 


— 


——— 


1 (a) Balfour Tutors. 9. May 1558. Thomas Di ſbing tous 
. contra Maitbem Hamilton, VF 
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Hape tells us, (a) that as a Tutor Teſtamey 


tar is not bound by our Cuſtom, to find Cay 
tion, ſo neither does he fo much as make Paid 
de fideli: But yet that if he become /ap/us bony 


the Pupil maydefire him to be changed, hid 
will be granted, or otherwiſe he ſhould fia 
Caution: Which in as many Words is exprel 


in the Text af the common Law. Cb). 


34. Further as to this Kind of Tutory iſ 


Scotland, Obſerve 1/t. That, in Caſe of an 
Debate about Preference to the Office; k; 
Lords of Council and Seſſion are the ſole Ju 


ges competent; which is not io much to x 


underftood as excluſive of all other Judi. + 


tories (tho? that alſo be true) as of privatif 
Arbitrations : This being with us, among ti 
things that can in no ways be compromiſkd 

| — 5 
and a Tutor in Law contending for the Off 


And hence it is that a Tutor Te 


and ſubmitting their Claims, the Lords foul 


the Decreet Arbitral null in a Suſpenſion ſun 
marly, without Neceſſity of a Reduction. 
| 65 Obſerv. II. That as all Tutors are reg 

lyable as well tor Omiſſions as Intu 
iſſions, and that ix ſolidum; fo there is nM 


lar 
m 


Exception as to a Teſtamentar. But this har 
ing frighted many from accepting the Off 
and thereby ſeveral Pupils being left deſtitut 
there was an ACt ſome Years ago * lt 

At 


> "ol Hope. Tutors (b) L. 8. & ſeqq. f. de confirm, tas 
%) 19. Noyems 1624, Ramſay contra Hays © © 
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nel parliament, (a) wherein among other things 
Carli Father is allowed in liege puuſtie, to name 


Tutors to his Children, with this Quality, that 
hey ſhall not be liable for Omiſſions, and on- 
y each for himſelf, and not i ſoliuum. But 

with all reſpect) this Act ſeems to be but a 
Fery ſcanty Remedy againſt fo great an In- 
Fonvenience. For I. Tutors in Law and Da- 


ü ve, are ſtill left as they were, yea, and Te- 
15 Mamentars too, if not named with that Quali- 
ty. II. By a Tutor's being ſo nominate, the 


pil is deprived of much of that Security that 
he enjoyed before this Act was made: For now 
Tutor ſo nominate is left at Liberty to in- 


inn tromet with and manage any (tho the ſmak 
gte elt Part) of the Pupil's Eſtate, and no ways 
nia liable, tho he utterly neglect the reſt; which 
entit i he do, he may probably avert others from 
f aterfeiring, who otherwiſe would have taken 
fou upon them to manage the whole to the beſt 


Advantage. And then, when *tis conſidered 
that the Act (when there are more Tutors 
than one) allows each only to be liable for 
Wis own Part, tis very apparent that the Pu- 
pil is thereby expoſed to a yet greater Riſque. 
hut III. Tho it had pleaſed the Parliament 
(br encouraging Tutors to accept) to extend 
tur this Privilege promiſcuouſly to all Tutors, 
de ¶ whether conſtituted with that expreſs Quality 
Pa. Or not, yet that would but ſtill have increaſed 
Za = 
il. Parl. 1. Sell. 6. cap. 3 
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the Pupil's hazard, by his being deprived of th 
Poſſibility. of having Tutors of any Kindl 
able to him for Omiſſions, and ix /v.i4um. 8 
36. The only proper Remedy then, (witli 
ſubmiſſion) ſeems to be a Law declaring I 
tory and Curatory to be ſo far a publick 0: 
nice (as among the Romans it was, and is vi 
this Day in many Places beyond Sea) that ay 
Man (excepting ſome privileged Perſons) wu 
is conſtitute a Tutor, either by the Will off 
Teſtator, or the Authority of a Judge, or i 
Tutor in Law, may be compelled to. acc 
and officiate upon his Peril, ſo as to be liabe 
as well for Omiſſions as Intromiſſions, ani 
that, if there be more than one, not ea 
only for his own Part, but all i ſolidum. Au 
this, tis humbly conceived, would be ui 
Hardſhip upon any Man, (however at fri 
View it may appear ſo) ſince the Burde 
would then be laid on equally ; and what falk 
to my Lot to Day as to another Man's Chi: 
dren, may be anothers to Morrow as to mine 
Neither want we Initances in this Nationd 
publick Imployments (ſuch as that of a Cn 
ſtable, a Captain of [rained Bands, &c.) which 
ſome Setts of Men at leaſt, may be comp*- 
led [Cremediis prætoriiu] to accept of; tho the 
be of far leſs Conſequence towards the we 
fare of the State, than the Offices of Tutor 
and Curatory are. 


1 
#7. LiF 
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37. Laſt! Obſerve, That a Tutor Teſta- 
nentar purſuing an Action in his Pupil's Name, 
P regularly bound to produce the Nominati- 
In, = that alone gives him Title to pur- 
De. Yet, if in a former Proceſs it has been 
Broduced, the Production of the Decreet, 
herein tis exprelly inſert, that the Nomina- 
jon was ſeen and conſidered by the Judge, 
ill be ſufficient, tho the principal Nomina- 
Fon be not. ſhown. Thus the Lords refuſed 
Ptely to annul a Decreet in foro, for being ob- 
Eined at the Inſtance of 'Tutors nominate, act- 
g for their Pupil, without producing their 
Nomination: In reſpect the Purſuit was 
Punded on a Decreet dative decerning them 
@xccutors for their Pupil, and a Licence to 
em to purſue procured before the Commit. 
Fries upon Production of the Nomination, 
hich (as 'tis commonly phraſed) was proba- 

o probata. (a) FE 


E 
Of Confirmed Tutory. 


| TEXT after Teſtamentar Tutory ab- 

4 Y folutely and properly ſo called, 
Thich derives all its Force and Efficacy from 
| the 


00 20 Fan, 1713, Jobnſton contra Howſton, 
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the Teftament it ſelf; follows to be conſiders 
the other Branch of the Diviſion, viz. th 
which is Teſtamentar only in ſome Reſp 
and which (as is already obſerved) tho ith 
alſo conferred in Teſtament, yet to its Con 
pletion and Subfiſtance, wants the Judges Col 
firmation; and therefore is called Confirm 
Tutory. | 
« Now as to this, by the three followiy 
Marks we may diſcern if a Tutor be duly a 
lawfully nominate or not. I. From the Pl 
fon that nominates ; if he be the Father. 
From thoſe to whom the Tutor is given; i 
they be Children in Non- age, and under they 
ternal Power, and in the Family of the Tek ; 
tor. III. From the Form and Manner of 
Nomination; if it be in Teſtament, or cull 
firmed Codicils. | 
3. From theſe three Marks, obſerve ti 
known Rule in Law ; That, when a Tutor! 
nominate, either by one who has no Powert 
Nomination, (as by a Mother, or a Strang 
or even by a Father if the Child be fori-fan 
liat,) or by one who has that Power, but nt 
named in the Form and Manner by Law pi 
ſcribed, (as in Codicils when there is no Tel 
ment;) in theſe Caſes, the Defect is to be ſi 
plied by the Intervention of the Judges 4 
thority, who for the moſt Part confirms ti 
Tutor fo given, in the Terms of the Nomi 
tion, and according to the Will of —_ 
: un! 
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act. (a) Such deference doth Law allow to 
he Wall of thoſe, (tho Strangers) who give 
ach ample Teſtimony of their Affection to the 
Pupil. 


4. This Confirmation is performed either 


Winply and abſolutely, without any Inquiſition; 


ind that is (in reſpect to the Parents choice) 
hen the Tutor is indeed nominate by the 
ather, but either in Codic:/s, when there's no 
Teſtament made, or even in Teſtament, but 
o a Child not iz familia: (b) Or, tis expede 
by Inguiſit ion; in which Caſe the Judge is 
ot ſimply and abſolutely tied to follow the 

ill of the Defunct, but makes Inquiſition if 


ee Nominee be a Perſon every way qualified 
rr the Office: And this is done when another 
than the Father nominates. (c) 


5. This Iaquifition, by the Common Law, 
conſiſted 1. In a diligent Search whether 
the Nominee was a Perſon of Integrity and 


WSobriety. 2. Ifhe had a Competency of Means 


ut nf 
v pt 
Telt 
be {ur 
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of his own. 3. Whether he himſelf had endea- 
youred to procure the Office, or to intrude 
himſelf into it. 4. If he had offered or given 


Money, or any other valuable Conſideration 


to obtain it. (4) 


6. Tis true, when the Father himſelf no- 
minates to a foris-familiat Child, the Judge is 
tomake Inquiſition, if his Will continued to to 
3 the 
10. 1. pr. & § 1. ff. h. t. (5) I. 1. & 2. I. 6. ff. h. t. (c 


1. §. 2. h. t. (4) I. 21. ult, ff. de tut. dat. 
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the End; if ſince his Deceaſe diſcovery hat 
been made of any (formerly concealed) (), 
liquity in the Tutor's Manners; or it after th 
Nomination a capital Enmity hath broken oy 
betwixt the Defun& and the Nominee ; ori 
ſince that, he hath entered into any hurtfi 
Contract with the Fiſc (which had great Pr 
vileges) whereby the Pupil would in a gre 
meaſure be deprived of his Security; and lal. 
ly, what of theſe Things was known or un 
known to the Defunct: (a) But no Inquiſitin 
in ſuch a Caſe is made, whether this Nomine 
be a Perſon fit and qualified for the Office 
but the Judge herein (if it be but certain 
that the Nomination was really made) ws 
by the Common Law, abſolutely to follo 
the Defunct's Appointment. 
7. But if the Nomination be by the Mo 
ther, Uncle, or any other except the Father iſ 
not only muſt this Inquiſition be made before 
the Tutor be confirmed; but tis required ak 
ſo that the Defunct's Eſtate be intailed upon 
the Pupil : So that here we have an extra-regy. 
lar Inſtance of a Tutor given -rather to the 
Poſſeſfions than to the Perſon of the Pupil; the 
Reaſon whereof is already given. (b) And ths 
alſo holds in a Father nominating Tutors to 
a natural Son: (Cc) Becauſe, ſuch not being 
_ 


(a) L. 8. §. 9. 10. ff. h. t. I. 4. ff. de teſtam. tut. 0 
4. ff. de teſtam. tut. I. 4. ff. h. t. (c) L. 7. ff. h. t. 


| 


SAT LPT - WÞ 
aſidered as Sons at all, they are not proper- 
under the Paternal Power. 


rte s. But *tis obſervable that the Romans 
n ade ſome Difference in this Matter. betwixt 
or (ch a Tutor nominate by the Mother, and 
rfl he named by a Stranger. For the Firſt of 
t PH eſe was not at all bound to find Caution; 
rer yt after Inquiſition made, was immediately 
 lall-Wnfirmed : (a) But others generally were re- 
ur itted to the inferior Judge, (ſuch a Piece of 
io Wrudgery being below the Dignity of a Ro- 


an Pretor) before whom they were to find 
ficient Caution for the Pupil's Security. (5 
9. Yet ſometimes the Judge in this Caſe fol- 
wed the Defunct's Deſtination (tho' but the 
other, or a Stranger) and made no Inquiſi- 

on: But then it was required 1/7. that the 
T utor's Perſon was ſufficiently known to the 
hefunct. 240). That the Defunct had fo great 
feRion to the Pupil, as to intail his Eftate 
pon him: 34%. That the Pupil had no other 


upon Means, but what was thus left to him. (c) 
eg 10. But on the Reverſe, if the Judge, not 
the now ing that a Tutor who needs Conbrma+- 
; the ion was already nominate by the Father, did 
' ths ive a Tutor Dative to the Pupil ; that ſo- 
s to emn Act being lawfully expede, could not be 
eing Nfetracted; yet the Nominee was to be joined 
con With him in the Office. (4) E 
1 f 
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11. There is a Queſtion here moved among 
learned Commentators, whether this confirg. 
ed Tutory is to be referred to the Teftamey 
tar, or to the Dative; that is, whether a Ty 
tor confirmed be a Tutor Teſtamentar or: 


Tutor Dative? And ſome are of Opinion, ths, 
he is properly a Dative ; becauſe, in Law, Wh 
 wwho confirms a thing, is ſaid to give it. (a) Bu I 


it would be conſidered, that that takes Plag 
only in a Confirmation abſolutely in the Opti tc 
on and Arbitrement of the Perion who con. 
firms; but not in a Confirmation appointe o 
by Law, and which the Confirmer can C 
ways decline; as mainly in the Caſe of a .o 
ther nominating ; and even when the Moth v 
names, if the Perſon be fit and qualified for te ¶ a 
Office. Others mantain, that this con firme i: 
Tutor is really a Teſtamentar; Firſt, becau & 
this kind of Tutory has its Riſe and Found a 
If 
b 
f 


tion in the Teſtament; and then becauſe a (. 
rator confirmed is expreſly in Law called 1 
Teſtamentar. (b) 
12. But it would rather ſeem probable fron 
what has been ſaid of its Nature, that ths it 
Kind of Tutory is neither properly TeſtamerMW v 
tar, nor Dative; but rather puts on a middeſ n 
Form, and ſtands ſingle by itſelf, yet parta- i: 
ing ſomewhat of both: And it appears then u |: 
approach neareſt to the Form of a Teſtamer 
tar 


* (5) L. 7. ff. rem. pup. far 
Tor. . | 
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ar Tutory, when the Judge implicitely fol- 
lows the Will of the Defun&t, and confirms 
without Inquiſition : (4) And that it partakes 
moſt of the Nature of a Dative, when Inqui- 
ſition is made, whether the Perſon be quah- 
fed for the Office. (5) But this univerfally 
holds of all thoſe that come neareſt to the 
Teſtamentary Kind, that b are ſtill (as if 

they were properly ſuch) preferable to the Tu- 

tor in Law. (c 

13. Nor is this Queſtion, as unprofitable, 
only fit to be confined within the Walls of a 
Colledge; for the right Solution of it points 
out to us who of them are to find Caution, and 
who not. For theſe confirmed Tutors that 
approach neareſt to a Teſtamentar, are almoſt 
in every Reſpect lookt upon as ſuch, and there- 
fore not at all bound to give Surety ; Where- 
as the others, who (as I have ſaid) are to be 
remitted to the in erior Judge, muſt find Bail 
before they act: Whereof 1 ſhall ſpeak more 
fully in its proper Place. 

14. This Confirmation 1s to be expede, not 
in private, but ſolemnly in Judgement, and as 
we term it, in Face of Court, otherwiſe *tis 
null and void. (4) But then the Effect of it 
is, that a Tutor ſo confirmed is as really and 
lawfully authorized to act, as if he had been 
E 2 | NOMt- 


1026 8.5 1 8 & 6, ff. b. t. (0 L. 111 C. h. 
. bs 2 . Zult. » CE tet. cut. c) 27. 818 te 
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nominate by the Teſtator in the exacteſt Form; 


or were neareſt of Kin; or had been ſolemy. 
ly given by the Judge. 


Laws and Cuſtoms of Scotland relating 
this Title, | 
15. What we have of this Kind in Scot lan 

is at beſt but a faint Reſemblance of the anci 

ent confirmed Tutory among the Roman, 

For tho? the Lord Dirietoun moves a Doubt, 

whether with us a Tutor nominate by a Co. 

dicil, ought to be confirmed, and the Mom. 
nation to Iy in the Commiſſary's Regiſzer ! 

(a) Yet J can ſcarce believe that he or any 

Scoitiſh Lawier, can ſeriouſly have any Scrupk 

about that. For tho' the Diſpoſition of the 

common Law as to this Point, had been re 
ceived here in its full Extent, yet *tis to be 
remembred, that even according to that Law, 
when a Tutor was named in a Codici/ confirm. 
ed by the bare Exiſtence of a Teſtament, the 

Solemnity was compleat, and needed no fur 

ther Confirmation. Now, among us a Nomi 

nation in a Paper apart (which ofttimes is done 
when there is no Teltament made may, not 

improperly, be called a Codicil. However, t 

beyond all Doubt, that ſuch a Writ, with us 

makes a compleat Nomination by itſelf, which 

| ſtands not in need to be confirmed. f 

16, 


8 - —_ > e * — — — — ä ( — 
(a) Dirletoun's Doubts, Tit. Tutors. 
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16. But tho we have ſome Inſtances of a 
xt of confirmed Tutory in this Kingdom ; 
et one grand Difference there is betwixt ours 
ad that of the Romans (which makes ours 
arce deſerve the Name) viz. that a Judge 
ith them was, for the moſt Part, bound to 
onfirm theſe Heteroclite Tutors; tho ſome 
ith, and others without Inquiſi:zon; fo that 
he Confirmation generally went in Courſe; 

hereas, with us, his Majeſty ( whoſe Pre- 
opative it is to give · Tutors *Dative, and con- 
rm thoſe that are irregularly named) may 
zke choice of any Perſon he pleaſes, without 
any regard to the Nomination. Yet in this 
here {till remains ſome reſemblance of the 
ommon Law, that the Court of Exchequer 
for there it is that the King gives Tutors) 
as gracrally reſpe& to himwho was nominate 
by the Father, but not legally; or nominate. by 
the Mother or Grand-mother, who have no 


uch Power; or to the neareſt of Kin, who have 


eglected to ſerve within the Lear: (for that 
Dmiſſion makes way for a Dative with us.) 
But among all theſe, Choice may ſtill be made 
ft the beſt of ſuch as offer and are willing: 
For they are free to accept or refuſe. 

17. Now from this it will follow, that the 
ſorementioned Queſtion, viz. To which kind 


this confirmed Tutory ſhould be referred, is 
ntirely ſuperſeded in our Practice, whereby 
tis undoubtedly to be ranked under Dative- 

| E 3. 


Tus 
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Tutory; and that not only becauſe the K 
may freely confirm them, or give others, y 
he eaſes: ut beeauſe Tutots that are thy 


* 


"bag or (if you pleaſe) confirmed in Exchy 


quer, both make Faith and find Caution, 
18. But beſide the Court of Exchequer, ty 
Lords of Seſſion in ſome Caſes (as being th 
King's daily Council) have confirmed irregy 
lar Nomiivitions of Tutors, and authorize 
them to act: And of this, upon another Oœa 
ſion, I have already given one late notable l 
ſtance, where Nine being named Tutors by 
the Father, whereof Five (and one of thek 
too, ſine quo non) being by Law incapacitate i 
adminiſter ; yet the Lords, upon the Tutor 
Petition, authorized the other Four to a&hy 
virtue of the Nomination, as if the others had 
not been named. (a) And ſuch a confirmed 
Tutory appears indeed, to approach nearer t 
the Te/tamentary, than to the Dative Kind, 
19. Nay ſo far has this ſometimes been @: 
tended, that the Copy has far out- run the b 
riginal. For, that ever a Tutor Dative ned 
ed Confirmation, was unheard of among tht 
Romans: Yet in Scotland, a Tutor given by 
his Majeſty in Exchequer, has been, in ſome 
Reſpect, confirmed by the Lords of Seffion 
Thus their Lord ſhips ſuſtained Proceſs at the 
Inſtance of a Tutor*Dative given in Exchequer 
| () 


1 


| (a) 2d Fuly 1711, Tutors of Niddry Supplicants. 
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0 a furious Perſon or Ideot, (tho his neareſt 
Kin were fit enough for the Office) the ſaid 

ator finding Caution to make Furthcoming. 
Now this Dative had, no doubt, been given 
in Exchequer per ſub-aut obreptionem , and 
concealing that there was any Agnat capable 
to adminiſter ; and therefore the Dative, up- 
on that Suppoſition, has been admitted: Yet 


virtually confirmed him; but at the ſame time 
they declared, that it ſhould be but prejudice 
to the neareſt Agnat (who ought regularly to 
be cognoſced by an Inqueſt, whether the Per- 
ſon be furious, and who is his neareſt Agnat 
paſt 25) to ſerve, according to the Att of Par- 
lament. For they thought (as is obſerved 
by the Viſcount of Stair) that as the Lords 
might name Curators ad litem in the Interim , 
ſo might the Ring; and that the Exchequer 
we accuſtomed to do ſo. (a) The like when the 
King in Exchequer had given a Tutor to a 
Stranger. (0) | 

20. As to the Marks of a regular Nomina- 
tion, mentioned in C. II. _ III. Obſerv. 
I. That with us, *tis ſcarce poſſible to imagine 
a Caſe, wherein Children in Non age can, du- 
ring their Father's Life, be liberate from the pa- 
ternal Power: For the Roman Emancipations, 
| E 4 _ 


—— SY 


(4) 21 June 1663, Mr. James Stewart and Mr. Robert Stew- 
at his Curator, contra John Spruile, (b) 18 December 1627, 
Skilton contra Brown.” g : 
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the Lords by ſuſtaining Proceſs at his Inſtance, 
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of Pagan-Roman Modeſty has never 2 been 
r from 


1 


23. Laſt, 


»A e 


1 
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23. Laſtly Obſerv. That with us a Mother 
or Stranger naming, muſt ar leaſt bequeath 
ſomething to the Pupil, nor is there any Dif- 
ference- as to the finding Caution. But the 
Care of the Sufficiency thereof, devolves not 
on any inferior Judge, but on the Clerk of 
Court. 


IT.. 
Of Tutors in Law. 


HILE there is any Hope or Ex2 
| peQation of a Tutory Teſtamen- 
tar, there can be no further Enquiry under 
whoſe Tuition the Pupil is to fall. But that 
failing, the Office by the ancient Roman Law 
of the 12 Tables, devolves upon the neareſt 
Agnats; who therefore are called Tators in 
Law : This being that Kind which in the ge- 
neral Definition of Tutory, is ſaid to be [| g#- 
ven] by Law: And therefore may not unkitly 
be defined, to be that which , failing. the Te- 
ſtament ar Tutory, is given immediately by Law, 
without the Intervention of a Judge. And this 
becauſe in the foreſaid 12 Tables, it is not on- 
ly permitted and approved (for ſo are Teſta- 
mentars and Datives) but expreſly made - 
| : g CONITle 
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conſtitute : (2) Which, according to one of Ml x 
the ancient Expoſitors of that Law, (b) has 2 
been very fagely contrived, that they who had ( 
a Profpett of Succeeding upon the PupiPs De. t 
miſe, might take the exacter Care that the ill 
Fortune be not ſquandred. 

2. Firſt then, by the expreſs Words of the Wl | 
ancient Roman Law, the next to ſucceed, or 
the neareſt Agnat is called to the Office. (c 

Agnats are the zeareſt of Rin by the Father: 
Side: Such as a Brother begotten by the fame Ih - 
Father; a Brother's Son or Grand- ſon; an 
Uncle by the Father's Side, or his Son, Oc. 
And if there be more Agnats in the ſame De- 
gree of Blood, the Office falls to them all in 
Common, (d) and they become all equally li 
able to the Pupil (tho *tis certainly moſt Ex 
* in that Caſe, that the Management 
committed to one, and the others to be 
Overſeers; (e) and this becauſe they are al 
alike called to the Succeſſion: (f) And if ſome 
of the neareft Agnats deceaſe, tho there re- 
main but one, the Office ſubſiſts in his Perſon. 
(g But failing all of that Degree, the next 
is admitted. (%) But if the neareſt be taken 
Captive, the next Degree does not as yet ſuc- 
ceed, but (becauſe of the Uncertainty of his 
Return 


: 
13 — 


— 


() l. f. pr. ff. h. t. (6) Ulpian. in I. 1. pr. ff. h. t. (6) 
d. I. 1. pr. f. b. t. (4) 1.8, 9. ff. h. t. (e) l. 5. C2. ff. h. t. 
Cf) $ 7 Inſt. de legit, agnat. ſucceſſ. (Z) 1. 3. F. 5. ff. h.. 
( d. J. 3. 5 Pen. ff. h. t. ; 
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Return, and that the Pupil be not neglected) 
a Dative is given in the Interim; (a) whoſe 
Office ceaſes if the Tutor in Law die a Cap- 
tive; and then there is Place for the next De- 
gree of Agnats. : | 

3. But tho in the foregoing Examples, there 
be only mention of Male Kinſmen by the Fas 
ther's Side ; yet Females may be Agnats alſo; 
ſuch as a Siſter by the ſame Father, the Fa- 
ther's Siſter, or Brother's Daughter, c. on- 
ly in this Caſe no Notice is taken of them, be- 
cauſe tho they have Right to ſucceed, yet are 
they debarred from the Office of Tutory. (b) 
Theſe who are related by the Mother's Side 
are called ſimply Cognats, or Kjnſmen. (c) 

4. In the next Place, this by Interpretation 
was extended to ſeveral others, who were not 
indeed Agnats, but had a View to ſucceed : 
But theſe Subtilties of the common Law I 
ſhall paſs over, partly becauſe they afford little 
or no uſe in our Practice, and partly becauſe 
they were 1n a great Meaſure antiquated by 
the Emperour eAnaſ/a/1us, and laſt of all entire- 
ly abrogated by Juſtinian. For that Prince 
having levelled Agnats and Cognats, and ta- 
ken off all Difference betwixt them as to 


Succeſſion, extended it alſo to the Tutory in 
Law. (a) So that by this Novel Conſtitution, 
a neareſt Kinſman by the Mother's Side, or all 


of 


(4) I. 1. C 2. ff. h. t. (b) I. 1. 8 1. ff. h. t. C) & Io loft, 
h. t. (4) = 11. cap. 4. GY * 
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of them jointly who are in the ſame Degree, 
are admitted to this Office, nay preferred to 
the Agnats (if they be in a nearer Degree than 
they) both as to Succeſſion and Tutory. 

5. It is here queſtioned among Interpre. 
ters ſince by the foreſaid Novel Conſtitution, 
ca) a Brother German is jointly with Aſcen- 
dents admitted to the Succeſſion, whether he 
zs alſo to be joined with them in the Office of 
Tutory? But this ſeems neither agreeable to 
the Words nor Intent of the Law; which on. 
ly has levelled Agnats and Cognats as to Suc- 
ceſſion and Tutory ; but has made no Innova- 
tion as to the Tutory of Deſcendants 

6. Tis debated alſo, whether a Father be- 
ing Tutor in Law to his own Child, and mar. 
nt again, ſhould loſe the Office, as the Mo- 
ther certainly does? But it would appear 
moſt equitable, to reſolve this alſo in the Ne- 
gative, becauſe 1/7. we have no Law ordain- 
ing this; And "tis a Shame for a Lawier o 
ſpeak without Book. 24ly. Tho' a Mother be 
bound before ſhe enter upon the Office, folemn- 
ly to engage not to marry during that Time, 
yet no ſuch thing was ever required of a Fa- 
ther. 3d/y, The very Reaſon of the Law cea MW 
es here; ſince Experience teaches us, that 
there is not by halt ſo much Hazard of alienat- 
ing a Man's Affection from his own Child, 

when 
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(a) Nov. 118. Cap. 2˙ 
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when he marries again; as there is in the 
weaker Sex "2 

- Laſtly obſerve, that Tutory in Law ſtill 
gives Place to the Teſtamentar : For while 
there is the leaſt Hope of this, there's no Place 
for the other: (a) Juſt ſo as tis in the Caſe of 
Succeſſion; (0) and the Reaſon of both is, 
that *tis but juſt that a Man's Deſtination 
with Reſpe& to what is his own, {hould pre- 
clude that of the Law, which was only intro- 
duced in Supplement, when the Defun& 
himſelf had neglected to ſet his Houſe in 
Order. (c 

8. Hence it is 1/7, that a Stranger being no- 
minate Tutor in the Teſtament, one of the 
Children, tho? thereafter becoming Major, 
cannot obtain the Office of Tutory to the 0- 
thers, becauſe the Teſtamentar ſtands in his 
Way. (4) But it would be plainly the Reverſe, 
if a Stranger were given Tutor Dative ; for 
he gives Place to the Tutor in Law, and the 
Tutor in Law to the Teſtamentar. (2) 

9. From this alſo it follows, 24h. that the 
Teſtamentar being either naturally or civilly 
dead ; then, and not till then, the Office de- 
volves upon the neareſt of Kin: (f) Unleſs 
the Teſtamentar was nominate to continue on- 
ly for a certain Space, or till the Exiſtence of 

2 a Con- 


8 


(a) L. 9. F 1. ff. de tut. & rat. diſtr. (6) L. 39. fl. de 
acq. her. (c) L. ult. C. de pact. (4) L. 3. C. de teſt. tutel. 
L. ff de tut. & rat. diſtr. (f) L. 6. . be t. 
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a Condition; for then the Space being elapſeq 
or the Condition fulfilled, there is Place for 
the Tutor in Law. But if the Teſtamentar be 
not dead, but lawfully excuſed or removed 
from the Office as Suſpe&t ; then a Dative, nt 
the Tutor in Law, ſucceeds. (d 

10. The Ground of this Difference ſeems to 
be, that by Death whether natural or civi, 
the Office ſtreight and immediately expire, 
without any Intervention of a Judge, But 
when a Tutor is excuſed or removed, a Sen. 
gence muſt preceed: And therefore Law, in 
that Caſe, conſiders him as Tutor ſtill, and 1. 
ther as excuſed or removed from the actual Ad: 
miniſtration, than from the Office itſelf, What 
Further belongs to this Kind of Tutory by the 


common Law, will be more fitly obſerved, 
Part III. Tit. 1. 


Laws and Cuſtoms of Scotland relating 
zo this Title. | 


11. In this Kingdom we follow the ancient 
Roman Law, both as to Succeſſion and Tuts: 


ry, and not Juſtinians Novel Conſtitution, 0 


which as it was never univerſally received, ſo 
ſince ever the Feudal Cuſtoms got any footing, 
has gane into Deſuetude all Europe over. 
12. The neareſt Agnat then with us (3 
with 
%) La 11+ $a I ff. ge teſt. tut. () Nov. 178. 
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with them, till towards the End of that Princes 

Reign) is always Tutor in Law: With this 

* only, that here the Office devolvet 
upon one only; yet "tis for the ſame Reaſon 
(viz. the View of ſucceeding upon the Pupils 
Demiſe) that the Romans admitted many: For 
with them, all the Agnats of the ſame Degree 


vi, vere equally called to ſucceed. . 
rs WM 13. Yet in this our Cuſtom agrees with 
ut WM them, that tho with us a Man becomes Major 
en. at 21 Years compleat, yet can he not be ad- 
in mitted to the Office of Tutory till he paſs ag, 
ta. which was the Year that terminated Minority 
ad. among the Romans. (a) For our Law-givers 
hat have very juſtly thought, that ſome more 


Firmneſs of Judgment is required towards the 
right Managery of other Men's Affairs, than 
of a Man's own. 3 
14. As to the other Parts of the Definition L 
have given, they are pretty well adapted to our 
preſent Form. as we may obſerve, that with 
us a judge does indeed interveen and alſo an In- 
queſt ; (a way of determining Cauſes that we 
have borrowed from the Feudal Cuſtoms) but 
| neither he nor they do either give or confirm 
the Tutor, (for he is given immediately by Law) 
but only upon receiving his Majeſty's Mandate, 
the Judge remits to the Inqueſt to take Try- 
(A of the Party's Propinquity in Blood to the 
th Fupil, and upon their Veruict reports him — 


(%) Jam. 3. Parl. 7. Cap. 52. 
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be neareſt of Kin, and paſt the Age of 25, af 
therefore Tutor in Law; which Report be 
tranſmits to the Chancery. 
5. In Order then to this Enquiry, a Brier 
is firſt iſſued out of that Court. Theſe Brjeves 
In general, are ſhort Reſcripts (whence they 
have their Latin Name Breve) containing th; 
Royal Command to any Judge, to cognoſce ant 
determine in a Cauſe laid before his Majeſty in 
Chancery. 5 5 

16. Of old all our ordinary Actions com. 
menced by theſe Brieves ; (as they do yet in 
England) but afterwards the Uſe of Lybel 
was found much more commodious as to things 
that do not paſs in Courſe. Yet Seven Cauſe 
there are wherein to this Day we proceed by 
Brie ves; ſome whereof are called retourabit 
and others not retourab le. 

17. Retourable Brieves are ſuch as are we: 
turned to the Chancery after the Judge has ſern- 
ed them, and are regiſtred and kept there; ani 
Extract of them given out to Parties concernel: 
which are therefore called Retours, One of 
theſe is the Brieve, (now under Conſideration) 
for ſerving a Tutor in Law ; which 1s retour- 
ed, or brought back to the Chancery; from 
whence there is a Nomination thereupon pro. 
cured, declaring the Perſon neareſt of Kin, and 
Tutor in La Ww. C 

18. The Stile of this (as of all other Brievs) 
is ſomewhat barbarous, yet comprehenſive 

$46 8 enouglt 
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nough, and runs thus, VICECOMITI G 
Ballvis ſuis de Ac. ſalutem. Mandamus vobis 
pracipimus, quatenus per probos £5 fideles 
mines patriæ, per quos rei veritas melius ſci- 
i puterit (magno ſacramento interveniente) di- 


e Ngentem £9 fidelem inquiſitionem fieri faciatis 
the et propinquior agnatus, i. e. conſanguineus 


x par. e patris dilecto noſtro B. filio legitimo 
unndam eA. ſui patris ? Et ſi ille propinquior ex- 
eit ætatem 25 aunorum completam? Et ſi 
t ſug rei providus, & potens cavere idonee de 


Jug 

in Wdniniftratione rei aliens? Et ſi ille propingquior 
xl; Wt immediate ſucceſſurus ipſi B. ſi ipſum contis 
nes Nerit in fata decedere? Et ſi fit ; quis tunc ex 
ls {parte matris idoneor, apud quem, uſque ad e- 
by Wh legitimam ætatem, poſſit & debeat educari? 


t quod per dictam inquiſitionem diligenter fas 
tum eſſe inveneritis, ſub ſigillis veſtris; C ſagillis 


rum qui dictæ inquiſitioni intererunt faciendsz 


17. Nd Capellam noſtram mittatis, & hoc breve: 
e meipſo. eApud Edinburgum &. 
lM 19. As to this Brieve Obſerv. I. That tlie 
af Minquiſition here enjoined, is nothing like that 
on) among the Romans: For theirs only concer- 
ur- ned a Iztor Teſtamentar, and his Capacity for 
om the Office, or if he endeavoured to intrude 
pro- Nhimſelf into it; and the like: Whereas this re- 
and I ſpects a Tutor in Law allenarly; and the main 
beſign of it is, to know if the Perſon be nea- 
. relt of Kin to the Pupil, and paſt 25: Tho no 
Ive 


doubt even that was enquired into by the Ro- 
| A - man 
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man Judge alſo, and behoved to be proved, j 
it was doubtful. _ 

20. Obferv. II. That the other Heads of th 
Brieve are not, for the moſt Part, much ad. 
verted to by the Inqueſt. For as to the Ty 
tor's Frugality and prudent Conduct in hi 
own Affairs, that (as I have obſerved in ang 
ther Caſe) is always preſumed till the contn: 
ry appear. And his Ability to find ſufficien 
Caution, is only the Clerk's Duty to enquin 
into; tho, with ſubmiſſion, it merits an A 
of Parliament, to oblige Clerks to be mon 
careful thereanent than generally they are; the 
Abuſes in this Matter having been long fin 
complained of by the moſt Eminent of ou 
Lawyers: And particularly*Sir Robert Spa 
20d, among other Propoſitions not unfit to l 
motioned in Parliament, propoſes, That Pn 
viſion be made for the Surety of Minors, uli 
Means are often ſpent and diſſipate by the Ne 
gligence and Deceit of their Tutors in Law 
Datives, who commonly give any Caut ionen 
#ho net ſufficient, before any Judge Ordinary i 
| #he Kjngdom, who are not ſo curious as el 
were, of the Cautioner*s Sufficiency. And halt 
ly, As to the Perſon on the Mother's Sid 
with whom the Pupil is to be educated, tut 
| I not readily enquired into by the Judge « 
Inqueſt ; but if any Debate ariſe thereanenh 
"tis commonly determined by the Lords of & 


fion, or ſometimes by the Privy Council. 


250 
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21. Obſerv. III. That this Brieve (as I 
ave ſaid) being retoured to the Chancery, 
he Nomination following thereon, is proper- 
y a Decreet of that Court: only there follows 
o Precept upon it (as there does on a Brieve 
or Service of an Heir) the bare Nomination 
ging judged a ſufficient Title for this Tutor 
who is already conſtitute by Law) to act 


and manage: So that he needs not the Solem- 


nity of a formal Induction to the Office by a 
judge. And tis ſomewhat remarkable, that 
in this and the like Decreets, his Majeſty 
himſelf decerneth and commandeth immedi- 
ately, without the Intervention of a ſubordi- 
nate Judge. „ : 
22. As to theſe Brieves, there is alſo a 
Doubt moved by the Lord *Di-leton, if they 
ſhould be direQed to any others but the She- 
rifs, or to other Judges where the Defunct 
had his Domicil and Eſtate ? Seeing Infants 
and Pupils have no Domicil; and Services are 
oftimes of Purpoſe before the Baillies of Ca- 
wngate, and in other Places, where neither 
the Pupil's Parents did dwell, nor had they a- 
hy- Intereſt or Eſtate ? SL ET ons 
23: But as moſt of his Lordſhip's Doubts 
ſeem rather to be proponed as an Exerciſe of 
Wit, than that ſo great a Man as he was had 
really any Difficulty about thei Solution, fo 
this 1 have named ſeems to be one Inſtance 
of it: For this Service being purely an act gs 
6 vol 
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voluntariæ juriſdict ini (like eAdoptions and 
Manumiſſions among the Romans, and gene. 
ral Services of Heirs with us:) The Viſcoum 
of Stair, Durie, and all our other Lawyer, 
who have written, do unanimouſly agree that 
this Brieve may be directed to, and ſerved by 
any Judge, tho the Pupil live not within hy 
Juriſdiction. Neither are there Deciſions wan 
ting in the Caſe, (a) tho tis ſcarce worth the 
while to alledge any. 

24. Moreover, ſince (for the Reaſon fore 
mentioned) not all the neareſt of Kin of the 
ſame Degree, but the neareſt and eldeſt Mal 
eAgnat is by our Cuſtom called to this Office; 
it neceſſarly follows that upon his Demiſe, the 
Office together with the Hope of Succeſſion 
does not devolve immediately upon the nen 
Degree, but (if any be) upon the next Per: 
ſon of the ſame Degree; and ſo forth while 
any of them are alive: And failing all of them, 
ĩt then deſcends to the next Degree, and in 
the ſame Order. And hence it is that a Tu 
tor in Law becoming Fugitive, and put tothe 
Horn, and thereupon one getting a Gift 2 
Tutor Dative, the Lords found that the Gift 
was reduceable, becauſe the Year and Day 
was not expired after the Service of the Tu- 
tor in Law, within which Space the Admi. 
niſtration ſhould belong to the neareſt A. 
gnat 
(e) As 8 Marth 1636, Stewart contra Henderſon, 
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nat, who accordingly . was preferred. (2) 
25. As to a Tutors Captivity, it would ap. 
gear more agreeable to our Practice, that, du- 
ing that Time, the next Agnat, (not a Da- 
ive, as by the Common Law) ſhould be ad- 
ited to adminiſter : For tho we have few 
Examples here of "Tutors given upon an ex- 
refs Condition, or to, or from a certain Day, 
vet the Lords have found that when a Tutor 
ominate in Teſtament 1s of leſs Age, the Tu- 
or in Law ſhould take Place, till the Nomi- 
nee arrive at Majority. (% Now this Nomi- 
nation of a Minor is plainly ſuſpended upon 
an implyed Condition, much like the Captivi- 
ty of the Tutor in Law, (it being as uncer- 
ain that the one will out- live his 25th Year, as 
that the other will ever return) and therefore, 
tho ſuch Caſes rarely occur with us, the next 
Agnat in theſe and the like Inſtances, ſhould 
in the Interim be preferred. 

26. From what hath been ſa id, the Queſti- 
on moved in d 5. about the Concourſe of a Fa- 
ther and Brother- german, is plainly ſuperſeded : 
For with us in Succeſſion, and therefore in 
Tutory, the Brotlier is preferred. But in 
caſe of moe Brothers ſurviving, the Lord 
Dirleton. propones this Queſtion, eA mid Bro- 
ther having left Children, Quzritur, Whether 
will his elder or younger Brother be Tutor to 
1 them? 


LE 


(4) 1590, Gratben contra Dickſon, : (b)1 June 1 565, 
Laird of Finlator contra the Lad. 
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them? His Ground of Doubt is, That tþ 
younger Brother will not ſucceed, and he wh 
reaps the Advantage ſhould alſo bear the Bu. 
den: But on the other Hand, if the mid Bro 
ther's Children ſhould ſucceed to their Fathe, 
the younger Brother will be Heir to them, thy 
not to their Father. | 

27. But as to this Queſtion, beſide that $i 
Robert Spotiſwooa and all our other Writer 
arc for preferring the younger Brother in thi 
Caſe, becauſe he is Heir general to the ſecond 
Brother; this alſo may be added, that her 
there being two Agnats both in the ſame De. 
gree to the Pupil, they are fo far on a Level 
and therefore (ſince with us, one only can 
Tutor) *tis next to be enquired what therei 


that may turn the Scales on either Side. Noy 


here this general Rule may take Place, that 
in pari caſu, he that's to ſucceed upon the Pu 
pil's Demiſe, ſhould be preferred, and that i 
no doubt the younger Uncle, ſince the De. 
funct's Eſtate which was Conqueſt, is now 


become Heritage. Nor 1s it at all to the Pur 
- poſe to fay, that the elder would have ſuccee- 


a” 
- 
* 


ded if the mid Brother had died Childleſs; for 
*tis the View of ſucceeding to the Pupil (nd 
to his Father) that's here to be conſidered 
which was the great End of introducing T 


tory in Law, in favours of thoſe who are i 


ſucceed. 


28. Bit 
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28. But failing Brothers- german, if a Child 
wo ſucceed to his Mother or Grand- mother by the 
Bu. Mother's Side, his Father or Father's Father 
Bro (as being neareſt Agnat) will be preferred to 


the Mother's Father, tho he be the Child's 
preſumptive Heir: Nay, ſuch Confidence does 
Law repoſe in a Father or Pather's Father, 
that with us, he 1s not only Tutor in Law to 
his Son or Grandſon, but without the Inter- 


n th vention of any Judge, or the Neceſſity of a Ser- 
con vice, may adminifter and grant Diſcharges. (a) 
her 29. Yet here tis alſo doubted by the Lord 
De. Dirleton, if Debitors may pay to the Father 


as Tutor in Law, ſine inquiſitione, and with- 
out ſome Authority of the Judge competent ; 
ſeeing there may be Prejudice to the Pupil, if 
the Father be prodigal, or otherwiſe unfit ? 
But as to this, I know no Difference betwixt 
a Father and ny other Tutor in Law ; and 


"at il it has been otherwiſe at any time decided, 
De. there has ſtill been a Speciality in the Caſe, 
nov whereby the Lords have been moved to re- 
Pu. cede from the common Rule. Thus the 
cer Lords refuſed to allow a Father, who was 
f Tutor in Law to his own Child, to uplift his 
(ua Money without Caution. But in that Cafe 
* the Father was notoriouſly poor, ſo that it was 
' | I*Þ 


very juſtly feared, he might prejudge the Child 
by embezling the Money. (6) 
| F 4 30. For 


(a) 23. April 1554 — contra La. of Parbroth, (b) 
12+ Feb. 1633, Govan contra Richardſon, 
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. zo For the other Queſtion moved . 6. 2. 
bout the Father's Re-marrying, 'tis with u 
put beyond all Doubt. For it frequently fall; 
out here that Fathers who are Tutors or Ad. 
miniſtrators in Law to their Children, contra} 
ſecond Marriages, and yet ſtill retain the Of. 
fice : Nor did I ever hear of it's being called 
in Doubt. en 
31. As to the Roman Subtilty, allowing 
(not the Tutor in Law, but) the Dative to ſuc. 
ceed, in Caſe the Teſtamentar be removed as 
ſuſpect, *tis probable from what I have faid 
of temporary Tutors with us, that it will not 
take Place here: Since one that is fo removed, 
can have no more Hope of returning to the Ol 
fice, than if he were naturally dead 
32. This Tutory in Law with us (as with 
the Romans] is regularly preferred to the Da- 

Mother precludes both) but 


ella err tive (a) (tho the, N b 
„ with this allay in proviſo, that the neareſt of 


—— c—_—__ 


Kin muſt obtain himſelf ſerved Tutor within 
2 Year and Day after the Defunct's Depar- 
ture; otherwiſe the Right to give a Tutor 
Dative devolves upon his Majeſty then indeed, 
but no ſooner. Thus even a Teſtamentar re- 
nouncing or deceaſing, the King cannot with- 
in the Year give a Dative, in Prejudice of the 
Tutor in Law. (6b) 
et 33. But 
(a) As was found 10 Feb. 1547, and 22 March 1551, and 
10 Decemb. 1565, Alexander Sinclair contra Janet Gordon. 


(b) As was decided 1. Feb, 1553. James Davidſon contra 
Alexander Scedman. 8 


— ; \ ? 7 Ti} 
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33. But on the other Hand, the Tutor in 


vs W1aw muſt not only ſerve, but find Caution 
ls Wl i; fuel, and de rationibus reddendis within 


the Year ; otherwiſe the Dative may be pre- 
ferred. (a) Yet the whole Year is allowed to 
find Caution: And thus a Tutor in Law, ſerv- 
ed debito tempore, was preferred to a Dative, 
whoſe Gift was expede infra annum utilem, but 
before the Tutor in Law found Caut ion. (5 
But tho there be no Tutor Dative competing, 
yet if the Tutor in Law have not found Cauti- 


ud on within the Year, the Lords (upon the Pu- 
s; pils Application, or any other in his Name) 


will prohibit all Payment to be made to him; 
c) Neither can he purſue as Tutor till Cau- 
ion be found. (4) 
34. Yet here *tis to be remarked, that if 
he Mother or any Female Tutor Teſta- 
entar or Dative has interveened, and for 
ome time excluded the Tutor in Law, 
ind thereafter marry, the Year and Day is 
hen to be computed not from the Teſtator's 
Death, but from the Time of the Mar- 
age; and this becauſe of the mid Impe- 
ument, and from a Rule generally received 

in 


(a) 1. July 1574, Wiliam FJobnſton contra Mr. Thomas 


wa raig, and 18. Feb. 1551, Laird of Weemys contra Fames 
nd len. (b) January 1665, Ker contra Logie, (e) 


hich they did 13. Decemb. 1541, Leſlie contra Leſlie. (4 
hich the Lords found 16. Decemb. 1556. Tutor of Congil- 
n contra the Lady Congzhtoun, 


= 
= 
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in all Preſcriptions, contra non valent em ager 
uon currit præſcriptio: And therefore till that 
Year alſo elapſe, there's no Place for a Dative; 
(a) Nay ſometimes it hath fallen out, that 
two ſuch Tutors Conſecutive forfeiting the 
-Office, have made Way for the Tutor in Lay, 
Thus the Viſcount of Stair takes notice of: 
Caſe, wherein a Tutor in Law ſerving with 
in a Year of the Death and Marriage of tuo 
[Tutors Teſtamentar, was preferred to a Dx 
tive. () | 
35. But as to this alſo the Lord Dirlein 
has a Query, Whether if a Tutor in Law, eve 
after the Tear, compear to oppoſe the giving i 
Dative, will be heard to purge, after the Righ 
is devolved upon his Majeſty? And to thi 
the Anſwer appears to be pretty eaſy :- Fi 
unleſs we reſolve it in the Negative, and fi 
that the Right to give a Dative, is irreverſi 
ly devolved upon the Prince by the Tutor i 
Law's Ceſſation for a Year, and that he as 
not purge thereafter ; to what End can it b 
ſaid that a Year was prefixt, and he limited i 
that Time? For where there occurr any lt 
ſtances of his being allowed this Privilege eve 
after the Year, there are ſtill ſubjoined fud 
ſpecial Circumſtances in the Caſe, as make 
_ that it is not to be drawn into Exail 
ple. Thus the Lords found, that the not finc 


1 
(aa) 15. July 1631, Grant contra Grant (b) 18. ani 
1678, Gray contra the Lady Balegerno. 
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ing Caution within the Lear by the Tutor in 
Law, and the Datiye interveening and finding 
Caution before any was found by the other, 
was no Cauſe to exclude the ſaid Tutor inLaw, 
and prefer the Dative : But notwithſtanding 
of the Ceſſation, the Tutor in Law was pre- 
ferred (and that ſeveralYears after his Service) 
+. and yet allowed to find Caution. But here 
J. The Tutor in Law had actually admini- 
. fired ever ſince his Service. 24h). It was nei- 
ther qualified, that the Pupil had ſuſtained an 
Prejudice thro his Management without find- 
ing Bail; nor 3d/y. That he had done any 
Wrong, or at all maleverſed. (a : _ 
26. Laſtly, as to this Kind of Tutory, Obſerve 
I. That a Church-man by our Law, was never 
excluded from Succeſſion, and therefore not 
from the Office of Tutory in Law, conform to 
the Law of the Romans. (b 7 8 1 
37. Obſerv. II. That as a Father (like any 
other Stranger) is Tutor only for managing 
theſe things that he gives to his Natural Son; 
(c) ſo this Baſtard's Children can have no Tu- 
tors in Law, becauſe they can have no Agnats; 
& filius eſt quem nuptiæ legitimæ demonſtrant : 
(4) And therefore, if they be not provided of 
a Tutor Teſtamentar, there is immediately 
Place for the Dative. (e) | 
| TIT. V. 


(4) 29. June 1632. Irvine contra Elfick (b) 12 March 1529, 
the King contra Alexander Forrefer Provoſt of Corſtorphine, (c) 
11. March 1624, Laird of Tough contra Tenents of Dung las. 
( L. 23. 24. fl. de fiat, hom. (e) As was found 10. Ju 1554+ 
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F, AILING Tutory Teſtamentar and 
Tutory in Law, the third Kind 
takes Place, which is called Dative Tutory, A 
Tutor Dative then, is he, who failing a Teſta 
mentar and Tutor in Law, is given to the Pi. 
Pil (at requeſt either of the Mother, or neare| 
of Ki, or even ex officio) by any Judge t 
whom that Power is ſpecially and expreſly per. 
mitted. Inſtead of explaining this Definition, 
which in itſelf is ſo very clear, I ſhall rf, 
make an Obſerve or two with Reſpect to the 
Judge to whom this Power is committed. 24), 
Conſider who may and who may not be Tu- 
tors Dative, and the Form and Manner of 
their Conſtitution. 34h). Condeſcend on ſome 
other ſpecial Caſes, in which a Tutor Dative 
may be given. 

2, For the right underſtanding of the Fir 
of theſe, Obſerve I. That thoſe Judges only 
have Power to give Tutors, to whom it is eu 
preſly granted by Law, or tacitely by imme Wh 
morial Cuſtom ; for it properly belongs to n0 WR 
Judge or Magiſtrate as ſuch. From which it 
follows, that not only a ſupreme but an ini - 
rior Judge may be cloathed with this roo 


* ——— — Wr 1 1 
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And hence alſo it is, that (conform to the Na- 
ture of all thoſe Things that are not com 

tent to a Judge as ſuch, but by virtue of ſome 


ſpecial Law or Cuſtom) the giving of Tutors 
Dative cannot be delegated by him to ano. 


nd power, muſt either be the proper Magiſtrat 
nd of the Place where the Pupil has his Domicil; 

A WW) or he within whoſe Juriſdiction the Means 
16 Nor greateſt Part of them ly: (c And in Con- 


courſe of both, the firſt of theſe is preferred, 
becauſe of the general Rule, That à Tutor is 
underſtood to be given, not to the Poſſeſſions (un- 


Jes by Conſequence) but to the Perſon of the 
ion, Pupil. 1 
. 3. Obherv. II. That if this Judge compe- 
the ¶ tent can find none within his Diſtrict that are 
dl, It and qualified for the Office, he is then to 
* make enquiry for ſuch in the neighbouring 
ro 


Diſtricts, and ſend their Names to the pro- 
per Magiſtrate there, but cannot take the No- 
mination upon himſelf. Yet in ſome Caſes, 
the Judge of each Bounds where the Means 
le, gives Tutors for that Part of the Eſtate 
only What's within his own Diſtrict. (d) 
er 4. As to the ſecond Thing propoſed, we 
me. have an excellent Rule laid down by a great 
010 Woman Lawyer; (e That (among other Things) 
| 5” On 
ink- W— — 
Wer. . () 1. 1. ff. de offic. e cui mand. juriſdict. (6) I. un. C. 


uds pet. . : 3 * 4+ WI" 
And flag in Lins, Os n. 4 (4) l. 27, fl. h. t. (e) Mole- 


ther. (4) But then the Judge who has this 
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ti fit the Judge ſhould make narrow Inquiry in. 
to the Morals. and Deportment of the Perſon h 
 defigns for this Office; ſince neither Riches ny 
Honours, but Diligence, Skill and Integrity, an 
by themſelves ſufficient to qualify a Man fu 
uch a Truſt. . „ 
5. He ſays [among other Things, ] becauſ 
many particulars are remarked by him and 
others, as fit to be noticed by a Judge in this 
Choice of a Tutor: As I. That he do not no. 
minate a Woman to the Office. (a) II. That 
he give not a Perſon whom the Parent had 
ſpecially forbidden to be given: (b) Which ß 
r takes Place, that even the Father cannot 
be nominate by a Judge, if the Mother, to 
whoſe Means the Pupil is to ſucceed, proli. 
bit it. (c) III. That he roll not over the Of: 
fice upon a Perſon abſent upon the Service d 


the State; as an eAmbaſſador, or the like, N. 
That he forbear to give a Soldier, (4) Or \, 
A Minor, a furious Perſon, a Bond-ſhve; &. 
Juſtinian alſo (e) rejects VI. All thoſe who 
are Debitors or Creditors to the Pupil, except 
the Mother or Grand- mother. 
6. But VII. The 3 of the Com: 


mon Law, have injoined the Judge, to avoid 
above all others thoſe who endeavour to ii 
trude themſelves into the Office, or give Mo 
ney or good Deeds upon that Account 2 
(a) d. l. 21. pr. (b) d. I. 21. F. 2. (e) d. I. 21. Ci 
(4) 4. 4. C. b. ts (e) Nov: 72. Gaps 1 Ty 2 EY 
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ſuch are not only prohibited to be given, but 
liable to a puniſhment, (a) And hence it is 
that a Judge cannot conſtitute himſelf Tutor 
to a Pupil; (5) becauſe that looks too like in- 
truding. | . „ | 

7, The other Things mentioned in the fore: 
cited Text, (c) as neceſſary Qualifications of 
a Tutor Dative, (and indeed of all Tutors) 
are Diligence, Skill and Integrity, which are 
there preferred to both Riches and Hononys, 
in a Tutor; and therefore in a ſpecial Man- 
ner to be regarded by the Judge in his Nomi- 
nation. And hence even a Step- father (of 
whoſe Affection Law otherwiſe is ſomewhat 
jealous) may be given Tutor to his Step-ſon ; 
(dq) ſince theſe three notable Qualifications 
may be found in him, as well as another. 
And this the Laws have ſo far extended, that 
tho a Perſon nominate by the Defun& to be 
Tutor to his Children, ſhould marry the Re- 
lict (who herſelf would forfeit the Office upon 
her marrying,) yet that does not debar him 
from continuing Tutor. (e) 


8. There was an old Queſtion among Law- 


ers, Whether a Judge could lawfully give a 


Man Curator to his Father being an Ideot, or a 
Prodigal? And tho it ſeemed very indecent to 
ſome, that a Man ſhould be under the Tuiti- 

ON 


- 


— 


(0% d. I. 21. 6 6. (0) I. 4. ff. h. t. (e) I. 21. 8 J. fl. h. t. (4) 
l. 32. F. 1. ff. % adopt. (e) I, 32» § 1. ff. 92 adoption, }. 
ult, C. de contr. jud. tutel. 2 ; wr 
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on and Government of his own Child; yet hy 
poſterior Conſtitutions (a) the Queſtion 5 
clearly reſolved in the Affirmative, and a Son 
(if known to live ſoberly himſelf) preferred 
to a Stranger: Whereof alſo I have already 
given a Scripture Inſtance. (% 
9. There is another Queſtion alſo common: 
ly moved, Whether 2 Fudge may give his Cl. 
ue Tutor to a Pupil? And ſince the giving 
of Tutors Dative is not properly an Act of Ju. 
riſdiction, nor competent to any Judge or Mz 
iſtrate as ſuch ; it would appear that the C 
legue may lawfully be nominate, tho he be ng 
ways ſubject to the Juriſdiction: (c) But be. 
cauſe of his Office, he will have a relevant 
Excuſe : Yet this Neceſſity of proponing the 
Excuſe, does very regularly infer that he wa 
— given, elſe excuſing had been need: 
10. As to the Form and Manner of conſtitu 
ting Tutors Dative, Obſerve I. That a Judge 
cannot give them conditionally, nor from or i 
a certain Day, otherwiſe the Gift is void and 
null; the Reaſon whereof I have already gi 
ven, Tit. II. (d) neither, for the ſame Re 
ſon, can he nominate a furious Perſon, a Mi 
nor, a bond Slave, E9c. 
11. Obſerv. II. That this is to be done witl 
{ound Judgement, and mature Advice - 


8. b) 2 Kings 15. ver. 3. (0 
«$1: ff. de tutel. 
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Heliberation: And therefore if the Judge 
imſelf ſhould be ſeized with Fury or Mad- 


on We, and in that Condition nominate a Tutor 
ed MPative (tho never ſo well qualified for the 


Mice) the Gift will be void; tho, notwitli- 
handing the Fury, he ceaſes not to be a 
Judge. (4) : ; 

12. Obſerv. III. That *tis not material 


ing rhether the Perſon given, or the Pupil, or 
Ju Woth be preſent or abſent; or whether the 
Ms pupil know. of the Nomination, or whether 
Lo: e be willing and conſenting thereto, or 


Ot. (b) 

12, Obſerv. IV. That (with reſpect to the 
Time) it may be performed by the Judge on 
ny Day; that is, either on a Day wherein 
e i allowed to fit in Judgment, or in Vacati- 
dn Time. (c) | 

14. Laſtly, There were ſome ſpecial Solem- 
tics required to the Nomination of Tutors 
Dative to zoble and illuſtrious Perſons. But 
heſe depending meerly on the Conſtitution of 
he Roman State, are here omitted as uſe- 


800 
Nes: 15. As to the 3d Thing to be ſpoken to, 
M. Wiz. ſome other ſpecial Cates, wherein Tutors 


Pative may be given: Theſe are, when a 
Lutor nominate appeals from the Sentence re- 
ecting his Excuſe; or ſome of theſe given 

G are 


ons. 8 1. ff h. t. (P) l. 5. ff. bt (e) l. 8. § 2. ff. 
kt, (4) Vid. l. un. C. de tut. & cur. illuſtr. 5 
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are out of the Country; (a) or when the Pupil; 
to be folemnly entred to an Inheritance; i 
to which we may add the Caſe when a Je. 
ſtamentar is nominate conditionally, or fron 
a certain Day, or is taken Captive, and th 
like; For in ſuch Caſes, a Dative is conftitut 
in the Interim. All which is founded on that 
known Principle, That ſo long as there ay 
Expectation of a Teſtamentar, there is no Plat 
for à Tutor in Law: (c) But when there iz, i 
he alſo be in Captivity, a Tutor Dative is g. 
ven in the mean Time. 

16. But becauſe tis ſcarce poſſible for: 
Judge exactly to know all the Pupils. withi 
his Diſtrict, who ſtand in need of Tutor: 
and ſince there lies a natural Tie upon ther 
neareſt Relatives to take care they be provid. 
ed of ſome Perſon, who may govern then, 
and manage their Affairs; therefore ſom: 
there are whom Law binds to crave, demand, 
_ require Tutors Dative to be given to Pu 
Pils. | 

17. As to this, Obſerve I. That there ar 
ſome Perſons, who of their own free Choice 
and good Will only, may crave Tutors to 
Pupil ; Others (as I have now hinted) arc 
thereto compelled ; and theſe are the Mother, 
and the enfranchized Bond. man of the Pupli 

 Wheren 


ESC” xs Cn 
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(a) J. 2. fl h. t. (50 L 9. ff. cod, (00 . 10. ff. de. te 
ut, | RI; 
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0 herein if they fail, Law makes her a Loſer, 
1 ö nd him otherwiſe puniſhable. 


18. As to the Mother, ſhe failing to crave 
| th ators for her Children within a Year after 
he Husband's Deceaſe, nay tho they be but 
tha wtural Children, (ſince no Child can be a- 
gaſtard by the Mother's Side,) (a) is deprived 


Ol f what otherwiſe ſhe might have acquired by 
81 ducceſſion to any of them deceaſing under 
Wm ige, (for by the common Law Mothers 


ucceeded) as being judged unworthy to reap 
r , Benefit by them, whoſe Protection and 
Defence ſhe had ſo unnaturally {lighted and 
tog Neglected. And this not only if ſhe wholly ne- 
che ect to crave Tutors to be given them; but 
Oo it, to elude the Law, ſhe ſeek ſuch as by 
hen, I means may be removed or excuſed, and 
ſomereafter fail to demand others in their Place; 
nant r if ſhe deſignedly require ſuch as are no way 
a p. haliped for the Office. So that if any of the 
uldren die under Age, the Inheritance in this 
e re, will devolve upon others nearelt of Kin, 
(hoi nd not fall to her. (b) 

to 2119 And this takes Place even when a Tu- 
1) an tor being conveened in order to be removed 
other luſpect, the Judge only ordains others to be 
Pupit ned with him in the Office: For in that 
*. aſe the Mother is to crave theſe others to be 
Iven, elſe ſhe incurrs the Penalty. (c) Nay it 
2 2 G 2 holds 
de. — 


(4) L. ult. C. h. t. (b) L. 2. C. fin. ff. ad ſen. Tertyll. l. - 
(, eod. (c) L. ult. 8. 3. ff. h. . a wot 
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holds alſo when the Father has nominated Ty, 
tors to his Children only in a Codici!; ſing 
theſe cannot exerce till the Nomination þ; 
confirmed by the Judge. (2) Nor will Teng, 
rance of the La exeem a Mother from thi 
Penalty; ſince the Law of Nature it {| 
(whereof none can pretend Ignorance) lays 
ſtrict Tyes upon Her, to uſe all Diligencey 
provide for the Defence and Protect ion of he 
own Children under Age: (5 And this u 
eſs ſhe herſelf be Minor; (c) or her Childea 
ſurvive the Years of Pupillarity; (4) or 
meer Accident be the Impediment; 6 al 
which is very juſtly extended to the Grab 
mother, (F) the Mother (who naturally pr: 
ceeds her) being already dead. Nay, accord- 
ing to poſterior Conſtitutions, all theſe why 
are to ſucceed upon the Pupil's Demiſe, ar 
bound to this Duty, under the ſame Penalty; 
(O which takes Place alſo againſt the Mother, 
(who by the Vnperial Law is now preferred u 
all the guat.) if ſhe either remarry, or for 
bear to exerce. (4) 5 | 
20. But Law is yet ſeverer upon the ef 
ehized Boad-inan who neglects this Duty, I 
being thereby guilty of higher Ingratitude: 
For he upon Complaint made to the prope! 
Magiſtrate, is liable to an arbitrary Punill 
- | | | ment 
(e) L. 4. pr. ff. h. t. (5) L. fin- C. cod.” (7) L. 2. C. ſi i. 
verſ. delict. (4) L. 16* C. de legit. her. (e) L. 8. C. b. 


(f) L. 2. F. 28. ff. ad Sen. Tertyll. I. 220 ff. de V. S. (s) 
1% de legit, her. (H) L. 8. c. qui pet. tut. junct. nov. 118.0. 
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Tu. Ment in his Perſon, according as the Omiſ 
ſing Gon is found to have proceed ed either from 


1 Neglect or Malice. (a) 5 
21. They who of their own Free Choice 


810: PE; GRE 2 

wi and good Will only, crave Tutors to Pupils, 
- {Merc the Kinſmen by the Mother's Side, and Fe: 
lays nales on the Father's ; theſe who are joined 


to them in Affinity ; or have been Friends and 


Ice t 

f her familiars of the Parents; they to whom the 
5 ur Care of their Education has been committed, 
dren and the like: (5) Nay a Creditor may crave 
or . Tutor to be given to his deceaſt Debitor's 
) 1 Children under Age. (c) But there lyes no 
ran Neceſſity on Tutors, who are liberate from the 


Office by being excuſed, or the like, to crave 
thers to be ſubſtiruted in their Room. (d) 

22, Obſerv. II. That if none of all theſe 
crave Tutors to be given to the Pupil, then 
the Duty neceſſarly devolves upon the Judge 
himſelf: Who is not only to puniſh the Inhu- 
red ofMmanity or Ingratitude of thoſe who have ſo 
r f neglected; (e) but to give Tutors to ſuch 


Pupils ex officio, (f) 
ty, 4 Livs and Cuſtoms of Scotland relating to 
rude: this Lite. 


23. The Definition I have given of this 


uniſh e: f r 
* kind of Tutory, exactly ſuits both the ancient 
CG. fab — — G 3 1 f and 


C. b. % () L. 2. 8. 1. f. qui pet. tut. (b) L. 2. Pr. f. od. () 1 
S. O 5 eod. (d) d. I. 2. in fin. (e) d. I. 2. §. 1. (F) L. 
18.0%. de jurisdict. I. 13. 8. 1. ff. de offic. pref, 
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and preſent Form of this Kingdom; and wit 
us the Judicatory to whom this power of 10 
minating Tutors Dative, is (excluſive of all a 
thers) intruſted by the Sovereign, is the Com 
of Exchequer. Whereby tis plain that here, à 
well as among the Romans, this Power belong 
to no Judge or Magiſtrate as ſach : For if i 
did, it would fall much more properly to th 
Share of the Lords of Seſſion, who are ng 
only the King's Daily Council, but the genen 
ſupreme Judicatory in Cauſes Civil, within 
the Kingdom. 

24. Yet the Reaſon why this Power th 
been always lodged in the Exchequer, and 
no other Judicatory, is not fo obvious: 'Oaly 
this Conjecture is humbly offered; That, fo 
many Ages, while the Feudal Cuſtoms tool 
place with us in their Purity, ſharp Conte 
were daily falling out betwixt the Tutor and 
the Pupil's Superior, or his Donatar of the Warl 
(for all our Lands of old held Ward, and mol 
of them immediately of the Crown too) about 
the Cuſtody of the Pupil's Perſon, where 
for the moſt Part (till within theſe 150 Years 
or thereby) the Superior or his Donatar ws 
regularly preferred ; which in thoſe ancient 
Times was juſt enough, conſidering the Rev 
{ons of State, and our Way both of making 
War upon our Neighbours, and carrying 0 
private Feuds among our ſelves, which then 
were but too frequent: For the Vaſa 

un 
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With | © : | 
10 bound by the Tenbredf his Lands, to ſerve in 
ll erſon with all his Subvaſſals, Tenents and 
Com Dependents, it was but reaſonable that his 
re, z Education ſnould be committed to his Superi- 
long ©" that ſo he might by Degrees be made ac- 
- if qusinted with his Intereſts, and inſtructed in the 
or Way of his Service : W hereof he could be no 
- no I vbere better informed than in the Superior's 
_ Nown Family; who upon that Account, and for 
rithin providing himſelf of a Vaſſal to ſerve in the in- 
terin, enjoyed the whole Profits of the Pupil's 
- hy (MW Eltate, till he arrived at Majority; only with 
a the Burden of the Maintenance of his Perſon 
Och conform to his Rank. 
it u. 25. Now ris pretty well known that our 
ton kings of old had but very few Lands in Pro- 
nels MY perty, nor were our Anceſtors at all acquainted 
- a vich publick Taxes; fo that the greateſt Part 
Wart of the Crown-Revenue conſiſted in theſe and 
mal other Caſualities of the Superiority. And 
abou therefore, ſince it properly belongs to the Ex- 
nern chequer to manage the publick Revenue, it 
Years WY vas highly reaſonable that the ſole Power of 
r wlll Ying Tutors Dative to Pupils, ſhould be lod- 
ncient 7 in the Hands of that Court; ſince there- 
Rex / they had notice of what Vaſſals were Mi- 
akingi vors and needed Tutors; that fo they might 
not only diſpoſe upon their Perſons, but take 


ng ol 

be care of the Managery of their Eſtates, for the 
being King's and the Pupil's behoof, during their 
bound rity. 


6G 4 26. A 
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26. A Tutor Dative then with us is giver 
only by his Majeſty in Exchequer. But x 
to the Perſons who, conform to the Common 
Law, may or may not be given, our Cuſtom 
differs in ſome things from the Roman Conſti. 
tution. And I. The Lord Dirletun move; 
a Query as to a Woman, if ſhe may be a Tu. 
tor Dative, or a Curator? And fairly reſolve 
it himſelf in the Negative; and adds, That 
(tho the Teſtators will be moſt followed in Te. 
ftaments) ſhe cannot be a Tutor Dative, becauſ 
it is virile officium: Aud that a Woman thy 
ſhe will be Heir failing Children, & penes quem 
emolumentum penes eundem onus, yet that ſhe 
cannot be ſerved Tutor in Law : eAnd the La 
uct. truſting her, the ſhould not be Dative: eAul 
th3 (ſays he) the Exchequer gives ſuch Tut 
ries, it ſeems to be an Error and Abuſe. 

27. But, under Correction, this ſeems to be 
ſomewhat too aſſumingly ſpoken by any Sc 
mam: The Exchequer (with reſpect to the 
Things wherein it is Judge competent) 1a 
ſupreme Court, and therefore, (eſpecially ſince 
tis the King himſelf that's underſtood to give 
Tutors there) ſhould not by any Subject be 
arraigned of Errors and Abuſes. For certain. 
ly *rwas enough for his Lordſhip to ſay, that 
our Cuſtom fo far follows the Law of the R- 
maus, that a Woman here cannot be Tutor in 
Law, yet ſo much Deference do we pay to 4- 


ny Man's Choice, with reſpect to the Tug 


— . —ů— — 
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gf his own Children, and to the Will of the 
Prince as to his Care of the welfare of his Sub- 
jets who are under Age, that our immemo- 
rial Cuſtom hath fo far receded from the Ci- 
vil Law, that a Woman with us may be either 
nominate Tutor in a Teſtament, or given Da- 
tive by his Majeſty in Exchequer. (a 
28. As to Perſons intruding themſelves into 
the Office, *tis to be wiſht that the Roman 
Prohibition were introduced into Scot land, ſince 
it may very juſtly be ſuſpected, that a Man 
who is at great Pains (and ſometimes Expen- 
ces too) to obtain himſelf inveſted in the Of- 
hice, means not to ſerve gratis: And if ſo, ſince 
he is to be his own Pay-maſter, tis ſcarce to 
be doubted but he will allow himſelf (mau- 
gre all the Checks that either Law or the Pro- 
vidence of the Defunct have put upon him) 
large Fees for his Pains and Trouble. So that, 
as our Form ſtands, it would not perhaps at 
long running, be found prejudicial to the Pu- 
pl, that a Salary bearing ſome Proportion to 
the Fortune, were (as in [taly and other Parts, 
the Tenth of the yearly Revenue) by Law ſet- 
ted upon Tutors. But unleſs we had a 
Statute obliging the neareſt Relatives, upon 
kvere Penalties, to crave Tutors for Pupils; 
and binding all who are nominate or given 
(except privileged Perſons) to accept, tis not 
to 


— —— + 
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(«) As was found 19 December 1548, 
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to be expected that ſuch as ſeek after the 0 
fice for themſelves, will upon that very Ac. 
count be debarred from it: For in that Caſe 
Pupils who are unprovided by their Father 
and have no Tutor in Law, would certainly 
be left deſtitute. As to the other Things fore. 
mentioned, our Cuſtom follows the Commoay 

Law pretty cloſely. En 
29. Moreover, as to this Kind of Tutor 
with us, Obſerve I. That it regularly give 
place not only to the Teſtamentar, but to tha 
Tutory in Law: (a) And therefore if within 
the Year a Teſfameut ar ſhould renounce or die, 
his Majeſty, in prejudice of the neareſt of Kin 
cannot give a Dative, till the Year expire, ( 
30. Obſerv. II. That as a Dative is prefer. 
red to a Tutor in Law who has negleQed to 
ſerve within the Year; (c) ſo there may be 
a Caſe, where he may warrantably be given, 
even before the Year expire; and that is when 
the Queſtion is not betwixt a Dative and a 
Teſtamentar or Tutor in Law, but betwixt 
two Datives, who have both gotten Gifts df 
the Office from his Majeſty in Exchequer; 
(thoſe Gifts frequently paſſing in Courſe, and 
therefore ſtil] underſtood to be made ſalvo ii 
5 


— _ 2 MM — 
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(a) 10 Feb. 1547, and 22 March 1551, and 10 December 
1563, Alexander Sinclair contra Janet Gordon. (b) 1 Fel 
1553, James Davidſon contra Alexander Steedman, (c) il 
Feb. 1551, Laird of s contra James Clapen. 
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e cujuſlibet ) (a) but in that Caſe the firſt Gift 
with the firſt Caution, will be preferred to 
the laſt Gift with the firſt Poſſeſſion. (b) 

31. Obſerv. III. That the King may give 
Gift of a Tutory vacant in his Hands, tho 
the Pupil be a Stranger, in 1G far at leaſt as 
concerns his Lands and other Goods in Scot- 
land : It not being ſo much a Tutory Dative, 
25 a Power of Adminiſtration of the Pupil's 
Means within the Kingdom, which his Ma- 
jeſty may lawfully give to any, as well as the 
Father could have done in his Teſtament. (c 

32, Obſerv. IV. That if a Plurality of Tu- 
tors Dative be given, neither the Non-accep- 
tance nor Death of ſome will evacuate the Tu- 
tory: (4) But if the Act bear joint h,] the 
Death of any one makes the Office void. (e) 

33. Olſerv. V. That the Tutor Dative,and he 


only, both finds Caution, and (which is unknown 


in the Common Law) makes Oath de fideli. 

34. As to that commendable Order among 
the Romans, of obliging the neareſt Relatives, 
upon their Peril, to crave Tutors for a Pu- 
pil, it takes no Place in this Kingdom (tho 
tis pity that it does not) yet it is commonly 
E ; 2 at 

(a) Which Hope ſays was decided in his Time, but does 
not ſet down the Deciſion. (5b) As was found 9 December 
1551. (c) As was found 18 Decemb. 1627, Skilton contra 
Brown. (d) Hope, Tit. Executors, Stewart contra Kirkwood 
and Muir: Fs Hope, Tit. Tutors. Ruthven contra 


Idid. Faſide contra Edmonſton. 1 Feb. 1672, Elleis contra Scot. 


(e) 17 Fan. 1671, Drummond of Riccardtoun contra Feuars of 
Botbkenng t, 
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at the deſire of ſuch, that Datives are givei 
with us: And left they ſhould prove carelek 
(which too frequently happens, becauſe the; 
are no ways thereto bound) *tis by the AR 
Parliament i6p2, expreſly appointed; That 
before conſtituting of any Tutor Dative, the Pi. 
is neareſt Friends on both Sides ſhall be citel, 
that they may offer aud inform concerning the 
fitteſt Perſon to be Tutor : And then, tho hi 
Majeſty may chuſe whom he wall, yet gene. 
rally regard is had to thoſe recommended hy 
the Friends; or to the neareſt of Kin, why 
has neglected to ſerve within the Lear; or t 
one nominate by the Father, but not in due 
Form, and the like. Yet ſtill the Exchequer 
is at liberty, among all theſe, to pick out the 
Perſon who is beſt qualified for the Office. 
35. But as there lies no Tie upon the Rela 
tions, ſo far leſs is a Tutor renouncing the Ol. 
fice bound to crave others to be ſubſtitute in 
his Room. Yea, if during his Adminiſtration 
he intent Action againſt his Pupils, tho he 
muſt then renounce the Office, yet till he i 
not bound to ſeek other Tutors or Curators 
to them; ſince that may be done by their 
Friends. (a 


TIT, 
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(a) Penult. Fuly 1625, Lady Stonybill contra her Son « 


PART I. TIT. 6. 109 


. 
Of Tutors Extraordinary. 


. AVING in the 2d. Title divided 
JI Tutory into Ordinary and Extra- 
) his WY ordinary, and now gone thro! the firſt of theſe 
ene · in all its Branches; I next proceed to the other 
1 by WW Member of the Diviſion, And here we are to 
who take notice of what has been already hinted, 
ri that Tutory is regularly a Maſculize Office, 
due ¶ whereof Women are in Law declared jnca- 
quer Wil able. (a) 3 
t the 2. From this general Rule, the Mother by 
. ſpecial Privilege, is excepted; it being preſu- 
med that natural Affection will engage her ta 
greater Care both of the Perſons and Poſſeſſi- 
ons of her own Children, than any Stranger; 
and therefore ſhe is allowed to be their Tu- 
trix and Curatrix : () Which Kind of Tuto- 
y is by ſome not unfitly ranked under Tuto- 
!y in Law, becauſe polterior Laws expreſly 
permit it: And this the rather that theſe No- 
vel Conſtitutions allow the Mother acceſs to 
the Succeſſion to her Children's Means, and 
give her the Preference (becaule of the Proxi- 
mity of the Degree) even before the Father's 

| = Father 


. 3 1. C. quand, mul. tut. otlic. fung. pot. (6) L 2. 
* + UL, 5 : 5 8 | 
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Father; the View of which Succeſſion is piy. 
en as the Reaſon of admitting her (again 
common Rules) to the Office of Tutory. And 
hence it is that, according to the Opinion of 
the greateſt La wiers of the laſt Age, the Mo. 
ther is preferable in this Office alſo, to the | 
Grand- father by the Father's Side. [ 
3. But tis ſtill debated, if the local muni- WW 
cipal Law or Cuſtom of any Nation exclude 
the Mother from ſucceeding to her Children 
(as indeed ſhe is excluded in moſt Parts df 
Europe) whether ſhe be thereby debarred from 
the Tutory? And ſince all particular Statutes 
and Municipal Cuſtoms are ſtrictly to be un- 
derſtood, nor eaſily to be ſtretched, *tis fafelt 

to reſolve the Queſtion in the Negative. 
4. During the Greatneſs of the Roman State 
and till the conjunct Reigns of the Emperdrs 
Valentinian, Theoddſias and eArcadius ; the Mo. 
ther could have no acceſs to this Office, with. 
out ſpecial Application to the Prince; (a) but 
in their Time {he was not only admitted there 
to expreſly and immediately by Law, but pre- 
ferred to the neareſt of Kin (and much mor | 
to the Tutor Dative) even tho {he herſelf 
were not yet Major. But in that Caſe, a 
Curator in the interim was given to the Pupl, 
to manage his Affairs and defend him in Pro- 
ceſſes, till ſhe arrived at Majority: = 
eing 


„* 


1 


n 
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ing no Reaſon for ſtretching this Indulgence 


iv. Nor the Law fo far, as to admit her while Mi- 
int Nor, to the actual Adminiſtration. (a 
\nd 5. But if by ſpecial Statute or Cuſtom of the 
| of {place every married Woman be reputed Major, 

_ any Writers contend, that in that Caſe ſhe 
tlie 


ay have acceſs to the Office. But neither 
zems this agreeable to the Analogy of Law: 


un. Nor tho by Statute or Cuſtom a Minor may no 
lude r ubt, by a Fiction of Law, be holden and re- 
1 pute as Major; nay tho this may take Place 

5 0 


as to every thing, if the Will of the Law. giver, 
r conſtant Practice of the Place be herein clear 
and certain; yet when that does not appear, 
and the Statute only mentions ſome particular 
Effects of Majority competent to a married 
Minor; fuch as the Power of diſpoſing on 
opds, Freedom from Curatory, and the like: 
n that Caſe, 'tis no ways conſonant to the 
ommon Rules of interpreting Local Statutes 
and Cuſtoms, to extend this Priviledge beyond 


rom 
LUtes 


Un- 
ſafelt 
State 
erors 


Mo- 


With. 


) but tte Caſes therein exprelt. 

chere. 6. Yet fo ſtrong is the natural Tie preſum- 
c pte. ed to be, that this F2male Tutory is extended 
more 


. even to the Mother's Natural Children or 


jerſel Baſtards; the Reaſon whereof is already re- 
ale, * Warked. (5) 24h. It takes Place, (contrary 
mw to another known Principle) tho ſhe be Debi- 
x 


trix 
There 


being 


ä 


— 


(a) d. l. 2. = quand mul. tut. offic. fung. pot. Nov. 118. 
C. 5. ibi (per fectæ ætatis) (b) d. I. 2. C. h. t. 
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trix or Creditrix to her Children. (a) 10 
The Privilege is by Juſtinian (b) extendg 
to the Grand- mother; who next to the My, 
ther is preferred te all "Tutors in Law an 


Datives. Only both give place to the Tuty 


Teſtamentar: (c) And this becauſe of the jut 
Deference that Law gives to the expreſs Willa 
a Leſtator; ſince none can be preſumed mon 
affectionate to the Pupil, nor conſequently ft 
ter to make Choice of Tutors for him, than 
the Father. (a) | 

7. From what is ſaid of this Female Tutor, 
it may not unfitly be defined to be an extr 
ordinary Tutory in Law, conferred upon the Pu 
pi's Mother, or Grand- mother, they willing 
undertaking the Office, expreſly hypotbecatin 


their Means for his Indemnity, and renouncin 


all Privileges by Law competent to them, when: 
by the Pupil may be any way prejudged, or ret 
dred unſecure. 

8. By this Deſcription it appears, that 'ti 
required of the Mother or Grand- mother, be. 
fore ſhe be admitted to exerce, x//, that ſhe 
expreſly hypothecate all her Lands and Goods 
for the Pupil's further Security: Which a 
firſt View would appear ſuperfluous, ſince by 
the common Law, the Eſtates of all Tutors 
without Exception, are underſtood to be facit. 


) 

(a) Auth. adhec Ch d. tit. (b) Nov, 44. Cap. 2. & Nov. 
178. Cap. 5. (c) Auth. Matri © alia C. h. t. (d) L. ul 
pr. C. de cur. furioſ. | 


PART © TITS : ins 


zh kypothecated to the Pupil : But *tis more 
nd an probable, that the Mother has been or- 
Mo. ained expreſly to engage her Fortune, tO 
' and Nerent her alledging Ignorance of the Law, 
Tutu Which in many Caſes excuſes a Woman. 

c jul Wi . II. Tis required, that ſhe folemnly and 
Ville Wdicially renounce the Benefit of a known 
more {Wrivilege, competent by the common Law td 
* | Women, vi. that they cannot be Caution- 
than 


nur any way engaged or bound with or fur ano- 
ber Perfan. Which is ſo extenſive a Privilege; 


«tory, What tis hardly conſiſtent with the Office of 
-xti6« utory, nor can a Pupil be abſolutely ſecure, if 
he P.. is Tutor enjoy it. 6 

ling) 10. III. She is ſolemnly to promiſe and en- 
cating Wage not to re- marry during her Adminiſtra- 
uncig Won, nor till her Tutory Accounts be cleared; 


where: 
Yr Tet 


hich is no leſs needful towards the Pupil's 
curity, than the two former. 
11; This Abrenunciation of a ſecond Mat- 


at "tis ige, of old behoved to be performed by ſo- 


r, be. Inn Swearing :(a) But this having occaſion- 
at ſh: d frequent Perjuries (it being the noted Infir- 
Goods nity of that Sex, as ancient as their Mother 
ch at Ne, moſt eagerly to affect thoſe things that are 
ce by Moſt ſtraitly interdicted them,) the Oath was 
| utors emitted by Juſtinian: (b) So that now there's 


-acite. o more required but a Judicial Promiſe, with 
e Atteſtation and Approbation of the Judge, 

& Note : 
L. ulb 


6 
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(0) L. 2. C. h. t. (b) Auth; Sacramentum C. h. t. 


1 
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without whoſe Decreet (by the Opinion of th 
greateſt practical Writers beyond Sea) the My. 
ther or Grand- mother cannot adminiſter, thy 
Law itſelf be not expreſs in this Point. Bu 
here they diſtinguiſh betwixt the Tutor) itlel 
and the eAdminiſiration; ſo that they are ral. 
ly Tutors in and by Law, and to be ſo, ne 
no Decreet ; tho that muſt interveen befor 
any actual Intromiſſion. _— 
12. Nor is this Promiſe any Reſtraint la 
upon the Liberty of Matrimony : Since 't 
plainly optional to theſe Female Parents whe. 
ther to take upon them the Office, and livei 
Celibate ; or to forbear or renounce the Tui 
ry, and then marry at their Pleaſure. Fo 
Law hath juſtly preſumed that the Superindy 
tion of a Step-father may more ways thu 

one be prejudicial to the Pupils Intereſt, 
13. But if notwithſtanding this Engag 
ment, the Mother or Grand-mother do ente 
into a ſecond Wedlock, they are then to bers 
moved from the Office, and immediately 1 
account for their Intromiſſions: (a) And iftlt 
Marriage be before Counting, they not on 
forfeit what otherwiſe might fall to ther 
Share by the Death of any of the Children 
but the ſecond Husband's Means are tacite!y 
hypothecated for the Pupil's Security. //) Ot 
ly this Privilege is competent to them, * 
they 


— ———— 


h (a) d. auth, Sacramentum, & Nov. 94 (6b) d. l. 2. 0 
"iS oY 


N 
1 
bY 
- 


If the 
2 My 
, thy 

But 
' 1tfelf 
"real. 


oll 


ſecond Husband's Deceaſe: 


PARTI TI IT. 6. 175 
they are not to be compelled (as is expreſt in 
the Definition given) to take upon them the 


Office, but may freely forbear, or renounce. 


The Reaſon whereof is, that this Kind of Tu- 
tory having been introduced {contrary to prior 
Laws) not as a Burden pon, but à Privilege 
in Favours of Mothers, twere very incon- 
gruous and plainly croſs to the Deſign of po- 
terior Laws, to retort the Privilege to their 
Hurt and Prejudice. (a) „ 

14. Vet the Mother recovers not the Office 
(whereof Wedlock hath diveſted her) by the 
For tho at firſt - 
View it would ſeem that the Cauſe is now re- 


moved, yet the Ground of Suſpicion ſtill re. 


mains, Viz. that tis probable, her Affection 
will be ſtronger to the Children of the laſt, than 
to thoſe of the firſt Marriage, and that the 
Memory of the ſecond Husband will always 
be freſher, than that of the former; and this A- 
lienation of Affection from the firſt Children, 
i; juſtly preſumed to remain: Which Caſe (tho 
no where ſtated in the Text of the common 
Law) has been frequently ſo decided in 
molt Courts of Europe; (V) nay often extend- 
ed even to the Caſe, where the Children have 
exprelly conſented to the ſecond Marriage. e 


H 2 15. But 


(a4) Arg. L. 25. ff. de legib. (b) As witneſſeth Mynſingers 
(ent. 3. Obſerv, 83. and Joan Gutierreg. de tutel. p. 1. C 
8. K d. (c) As Boerius tells us, Deciſ. 185, N. 22. and Si- 
%. in ſpecuk Teſtam. Gloſk, 29 N. 10. 11. 


D ũnůnh 
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15. But tho it remains ſtill doubtful wil 
ſome, ifthe Mother's Right to the Office ſhoyy 
fall, even when the ſecond Marriage is found 
be null and void from the Beginning? Ye 
ſuch a Caſeit would ſeem hard to precludeher, 
ſince nothing can be called a Marriage fay 
that which is lawfully contracted. For tho it h 
a commonly received Opinion, that not only 
by ſecond Marriage, but even by living in. 
continently out of Wedlock, the Mother far. 
feits her Right to the Office, (a) and in th 
forementioned Oath, ſhe was not only ſwor 
to forbear Marriage, but to live chaſtly ; ye 
'tis no where in Law expreſt that by being 
guilty of Incontinency, ſhe if/o facto loſes her 
Right, and much leſs by contracting a Mar. 
riage which is afterwards found null, ing 
thereby (tho ſhe have bon fide actually con 
tracted, yea and Conjunction of Bodies hay: 
enſued) ſhe can never be ſaid to have enter. 
ed upon a new Marriage Vow. Yet if hd 
Incontinency and luxurious Living be mani 
feſt, ſhe may, in 2 Proceſs, be removed by the 
Sentence of a Judge. (%) And from this alb 
it follows, that by bare contracting of Eſpou- 
fals, or ſimply entering into a Contract mati. 
monial, ſhe will not be excluded from the O 


ice; 


I 
** 8 _— Oe 4 "0" 


(a) L. fin. C. h. t. (6) So ſays Gutierrez de tutel. Ci 
9. num. 19. Gomer. ad leg. 14. Tauri Num. 13, 
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fe: tho this Caſe alſo be no where expreſly 
decided in the Text. (a) 

16. Upon the Mother's thus forfeiting the 
office, it of Courſe devolves (as I have faid) 
upon the Grand-mother, according to Juſtini- 
ms new Rule of Succeſſion ; and failing her, 
upon the neareſt of Kin who is qualified for 
the Office: And this, tho the Mother have not 
yet actually intrometted but being about to 
marry again, have craved (as {he is bound) 
that other Tutors be given to her Children. 
% But if ſhe have already entred upon the 
Adminſtration, and intending to marry, ſhould 
crave Tutors to be given by the Judge, in 
that Caſe there is Place only for the Dative: 
(c) Nor, tho ſhe do not actually marry, can 
ſhe recover the Office,, if it be already con- 
ferred upon another. (4) 

17. That this Penalty is not to be extended 
to the Father, hath been already remarked : 
(e) But it ſtill remains doubtful if the Father 
caneffectually prohibit the Mother or Grand- 
mother, to be Tutors to his Children ? And 
it would appear that directly and by expreſs 
Prohibition in his Teſtament or otherwiſe he 
cannot preclude them; but directly un- 
doubtedly he may, by nominating a Tutor 
Teſtamentar, to whom all others muſt give 
iY it Place 

(4) But *tis a commonly received Opinion, according to 

nus Deciſ. 226. Num. 5. (b) L. 2. ff. qui pet. tut. 


(c) Gloſs, & Bald. ad auth. Sacramentum C. h. t. (d) Guti- - 
eres. d. Cap. 9. N. 21. (e) L. ult C. de bon. matern. 
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Place: (a) For tho they whom the Father or Mo. 
ther have expreſly prohibited to officiate, can 
not be given Tutors by the Judge; (b) yet 
where Law itſelf conferrs the Office (as in this 
Caſe it does upon the Mother) an expreſ 
Prohibition by the Defunct can have no Ef. 
fect, unleſs ſuch a Tutor in Law be juſtly 
ſuſpect. | Yo 

18. But on the Reverſe, if the Father's Will 
in his Teſtament be expreſs, that the Mother, 
notwithſtanding a ſecond Match, {hall yer 
adminiſter ; tho ſome are pleaſed to diſtin- 
guiſh whether he appointed her to officiate 
( during Life,) or plainly ordained ſhe ſhould 
continue Tutrix, even tho ſhe ſhould re-marry: 
Yet it ſeems more conſonant to the Deſign of 
the Prohibition, abſolutely to ſay that the De. 
funct can have no ſuch Privilege. For how: 
ever earneſt he 1s preſumed to have been by 
inſerting ſuch a Clauſe in his Teſtament, yet 
that takes not off the ſhrewd Suſpicion that 
Law has of ſuch Mothers, who thus in a great 
Meaſure expoſe and leave their Children to 
the Mercy of a Step-father ; and therefore 
can ſcarce be prefumed to deſign to manage 
with Integrity : (c) - So that here we have 
Recourſe to that known Maxim, that nb mat 
can ſo order his latter Will, as that Law hal 
take no Place therein, (4) 
| "IP Law: 
7a) Arg. Auth. mare. Ch t. I. 11, ff. de teſt. tutor. ( 
L. 21. f. 2. ff. de tut. dat. (c) L. 22. in. fin. C. de An. 
tutor, (4) L. 55, th de legat. 1. 
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M = 
lag and Cuſtoms of Scotland relating to 
» this Title. 
| tht | | : 

19. Tutory not being ſo purely and abſolute- 
* y a Maſculine Office in Scotland (except Tu- 


tory in Law) as wholly to exclude Females, 
we havetheleſs Difficulty to admit the Mother 
and Grand-mother to the Office. Yet ſtill it 
muſt be owned that without a ſpecial Privi- 
lege, they could have no Acceſs here to admi- 
niter their Children's Affairs: For tho 
they may be n (nay are common- 


ry ly) nominate by the Defunct, or given by the 
„ hudge; yet the Reaſon of admitting them 
£ 1 asa Kind of Tators in Law by later Conſti- 
De utions among the Romans (viz. the Hope of 
55. Succeſſion) wholly ceaſes with us, ſince they 


can in nowiſe ſucceed to the Pupil's Eſtate 

+ WO victher Heritable or Moveable, but failing 

2 all his Agnats, will be precluded by his Ma- 
jeſty as laſt Heir. 


Py 20, However, of old they were not only 
fore allowed to officiate, but (as among the Ro- 
nage mans) preferred (tho not to the Teſtamentar, 
Lond yet) to all Tutors in Law and Datives : 
„n) But now they cannot be Tutors unleſs 


ſod 1 by the Defunct, or given by the 
H 4 21. Yet 


. (0) (a) Balfour Tutors and lib. de maritag. Cap, 14, & de 
Tutor, Cap. 1. 


| | | 
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21. Yet if the Mother herſelf be Minor au 
given, it ſeems more conſonant to our Praftic, 
that the Tutor in Law ſhou'd take place in it 
interim, than either a Curator or Tutor Dating 

22. As to natural Children or 'Baſtarl, 
ſuch (if they be not provided of a Teſtamenty) 
can have no other Tutor in Scotland, but: 
Dative. Sothat the Mother (unleſs nominate 
will not be admitted in Prejudice of th 
King, who in ſome Reſpect may not unit 
be ſaid to be a Kind of Tutor in Law to ſpy 
rious Children, as being by our Cuſtom (ling 
they can haye no Agnats) to ſucceed to then 
it they die without Iſſue. 

23. For the expreſs Hypothecation of Goody 
which I have remarked to be the firſt 0 
required of a Mother entering upon the 0. 
fice; tho it ſeems to have been our ancient 
Cuſtom ; (a) yet now, as no Pupil has a 1 
cite Hypotheque in his 'Tutor's Goods for li 
Security, ſo the expreſs Hypothecation by tle 
Mother or Grandmother is long ſince gout 
into Deſuetude. 

24. As to the ſecond thing required of Het, 
and mentioned in 5. 9. Women with us en 
no ſuch Priviledge (unleſs they be cloathel 
with Husbands) and therefore need (or ratie 
can) not renounce it. 


25+ But 


____ 


(e) As Balfour ſays, and cites ſome of the Books of our d 
Law for it. — IR 
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25. But the Third Requiſite, tho *twas in 
uſe alſo in Balfburs Time; (a) yet now there 
is no ſuch Promiſe (far leſs Oath) made. Yet 


rand 
Click 
in ti 


ati; I among us alſo, a ſecond Marriage mahes void 
tar the Tutory; in ſo much that if after the Mo- 
nt) ther's Re- marrying, the Pupil intent Action, 
ut zi 'tis a valid Exception againſt it, that the Pur- 


inte A fuer is not authorized, as wanting a Tutor: 
f th ) Which alſo takes Place, tho“ ſhe be Tu- 
infth i tor Teſtamentar, yea nominate ſimpliciter, 
0 ſpſ and without any Reſtriction. (c) 
(inde 26. And tho the ſecond Husband's Means 
then be not by our Cuſtom tacitly hyporhecate for 
the Pupil's Security (there being but very few 
3006 Caſes wherein tacite Hypothecation, ſo fre- 
tho quent among the Romans, takes Place with us) 
he O yet is he perſonally liable not only for her In- 
ncien , tromiſſions, but Omiſſions, Annualrents of 
a 1-8 Sums uplifted c. when ſhe continues to 
for li manage after the Marriage. Thus a Mother 
(who was joint Tutrix with other two) mar- 
rying again, ſhe and her Husband were found 
lable for the Intereſt of Sums whereof ſhe 


f Hen had received Payment, tho in this Caſe ſhe 
s ena ceaſed to be Tutriæ, and commenced Protautrix ; 
oathea which Kind of Managers, till of late, were 
ratieW not regularly accountable forOmiſſions. (d) 


27. Yet 


(2) As himſelf ſays Tit. tutors, (b) As was found 27 June 
1533, and again 27 Jan. 1567, James Sandilands of Calder 
contra the Tenents of ——— (c) As was decided penult. 
Novemb, 1553. (4) 17. July 1630 Vallange contra Kinkaid 
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27. Yet even as to her Managery before 
the Marriage, the Husband may in ſome Cafez 
have a Kind of beneficium ordinis or excuſſi. 
nis: For fo, a Mother Tutrix Teſtamentat 
having thereafter marryed twice, and continu- 
ing to intromet, The Lords found that the 
Pupil ought firſt to diſcuſs. the Heirs and Exe. 


cutors of the ſecond Husband, and for the Dy. 


ties oftheſe Years ; after which, if they were 
not reſponſal, he might have his Recourſe a 
gainſt the Tutrix ; and her preſent third Hus 
band. (a) 

28. But when a Mother and her ſecond 
Husband come to be purſued for her Intromiſ 
ſions during Widow-hood, and theſe Intromiſ 
ſions can no otherwiſe be proven but by her 
own Oath, the Caſe ſeems ſomewhat difficul, 
if the Husband refuſe (as with us all Hu- 
bands may) toallow her to {wear in his pre 


judice. Only there occurred a Caſe ſome 


Years ago, where it being alledged for a ſecond 
Husband of a Tutrix, that ſhe could not, in hs 
Prejudice, declare upon Oath what ſhe had 
intrometted with: The Lords thought the 
. Caſe conſiderable, and ordained the Tutrix to 
declare, reſerving to themſelves to confider 
what her Declaration ſhould import. (5) Ye 


*tis not improbable that the Favour of Non- 
age 


(a) 28. March 1629, Matthiſon contra Crawfurd and Km 
laid her Husband. (b) 15* Feb, 4676, Marſhall contra I. 
zeſt and her Husband. _ 


— Sd 
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ge will, in ſuch a Caſe, prevail with the Lords 
o over-rule the old Maxim. 

29. The Office upon the Mother's Remarry- 
n devolves not (as by thecommon Law) upon 
heGrand-mother; but (it ſhe was Teſtameatar): 
ponthe neareſt Agnat ; to whom 'tis ſufficient. 
tr excluding the Dative) to ſerve within a 
ſear of the ſecond Marriage, tho more than a 

ear aſter the firſt Husband's Deceaſe : And 
his becauſe of the Mid-impediment. (a 

zo. Neither is the Will of the Defunct ap- 
inting the Mother to continue Tutor, tho 

e marry again, at all regarded in this King- 
dom: For the Lords have often found that 
he Diſpoſition of the Common Law is ſimp- 
y to be followed in that Caſe; Experience 

aving made it appear to be the great Intereſt 
as well of the State it ſelf, as of private Fa- 
milies, (tho the Defunct's Will be never fo 
xpreſs) not to ſuffer the Perſons and Poſſeſ- 
lions of Pupils to fall into the Hands of a Step- 
Father. (b) 

31. Laſtly, tho it be no where Statute in the 
Civil Law, that the Mother living inconti- 
nently ſhall forfeit the Office; yet by our 
Cuſtom, if ſhe once be guilty of Fornication, 
the Tutory becomes void, and the neareſt 
Agnat ſucceeds. (c) 

32. More- 
(a) 15 Fuly 1631, Grant contra Grant; and 18 Jan. 1678, 


Gray contra Lady Ballegerno. (b) As was decided in anno 
1585, and again 8 March 1636, Ste wart contra Henderſon. (c) 


As was found 14 July 1557, L. of Largo con. Eliſe Monipenny, 
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32. Moreover, of this Kind-of Tutory w, 
may Obſerve I. That tho a Mother Tutri 
with us, be regularly liable (like other Tutor) 
as well for Omiſſions as Intromiſſions; ye 
ſometimes the Caſe may be ſo ſtated, that {he 
cannot be charged with Omiſſions, as probs. 
bly a Male Tutor would be, tho in the fame 
Circumſtances. Thus a Tutrix was found 
only liable for her Intromiſſions, in reſped 
ſhe continued but for ſome Months, and th 
Place where the Minor's Goods were, was in 
fected with the Plague. (a) | 

33. Obſerv. II. That ſometimes the Lo 
give Allowance to a Woman's preſumed u 
rantia juris: And ſo, an Aſſignation by a M 
ther Tutrix, tho not formal, bearing her «Ml 
taking burden for the Pupil, and not th 
Pupil's Name alſo aſſigning, yet was ſuſti 
ned; the Aſſigney (who was Charger) be 
fore Extract producing a Ratification by tu 
Pupil and Tutrix formally done. (C) 


TIT, 


— J 


(a) Hope, de tutor. contra Cathcart, (b) 17 J 
1664, Jullice contra the Earl of. Lueensberry, 
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* Of Things Common to all Tutors. 

J Sy | 

t he BN | EVERAL Things common to all Tu- 
ob. tors having been already remarked 
lame in the 1ſt, Tit le, I {hall here only obſerve two 
ounl or three more, which are Common to Tu- 
(pet WM tors as ſuch, and in Diſtinction from Cura - 


tors, 9 's 

2. And I. We may obſerve of them all, 
that tho the Pupil's Mother have promiſed at 
Lords his entering upon the Office, to indemnify the 
lin Tutor, and that he ſhall incurr no Hazard nor 
a Mo ſuſtain any Loſs therethro?, yet this doth not 
aer 4 Bi diveſt the Pupil of his Right to purſue him for 
his Intromiſſions and Omiſhons; nor can either 
ſhe be conveened on that Account by her Son, 
nor will the Tutor have regreſs againſt her. The 
Reaſon is, becauſe ſuch a Promiſe is a Kind of 
Cautionry, wherein by the Common Law no 
Woman can be effectually engaged. (a) And 
this, unleſs the Act or Sentence of the Judge 
expreſly declare, that the Tutor has under- 
takea the Office upon the Mother's Riſque 
and Peril: (6) In which caſe ſhe loſes her 
Privilege, and becomes effectually bound. 

3- In like Manner, if ſhe not only pro- 
nie to indemnify the Tutor, but undertake 


| the 
| 17 J — — * r | — — 
(4) L. 1. C. fi mat. indemn. promiſ. (b) l. ult. C. eod. 
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2 — AM Ma. — 


x26 Of Things Common to all Tutors. 


the Adminiſtration her ſelf, in that Caſe al 
ſhe is validly bound, and the Cautionry ſtand 
good: (4) Which alſo takes place in the My. 
ther's Father ſo undertaking: () And in theſe 
Caſes, tis in the Pupil's Option, either to con. 
veen the Perſon ſo engaging, or the Tutor 
himſelf. c x ( 
4. Obſerv. II. That Tutors of whatſoever 
Kind, are ſtill bound to act and manage even 
after Pupillarity expires, till (having made 
their Tutory Accompts) they deliver up the 
Office to a Curator: (a) And this the Tutor 
cannot be ſaid to have done, if he yet retain the 
Writs and:Grounds of Proceſſes already com. 
menced by him; and therefore till theſe alſ 
be delivered up, he is ſtill bound to carry o 
theſe Actions, and that upon his own Rilque 
(e Nay, if in the Interim he ſhould die, hi 
Heir is bound to proſecute fuch Proceſſes, (inc 
(till his Accompts be cleared) the Hazard d 
them lies at his Door alſo. And for the fame 
Reaſon a Tutor's Heir is bound to proſecute 
an Appeal entered by his Predeceſſor in tix 
Pupil's Name. () All which depends up 
this Principle (introduced in Favours of Non 
age) That tho Tutory terminates when tt 
lears of Pupillarity expire, yet the Ri 2 4 

. a 


1 
* 


— 


— 


| (a) L. 2. Ge d. tit. (5) d. 1. 2. & J. 9. = arbit. tute! 


(c) According to Galganet. de tutel. lib. 2. tit. 31. n. C. ( 


I. un. C. ut cauſ. poſt pubert. (e) d. l. un. (F) d. l. in. 
& 1. 27. ff. de appellat. | 


1 
4 J 


- 
— 
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1b arard of the Pupil's Affairs remains ſtill 

se here it was, till Curator) take Place. (a) 

1 And therefore (by the way) 'twill be the ſa- 

ck W#-& Courſe for a Tutor, after the Termination i 

o Nor his Office, ſpeedily to make his Tutory Ac- IF 

tor Wcompts ; and then either crave Curators to be 4 
given by the Judge competent; or at leaſt 

ver Whiicly to advertiſe the Minor himſelf to erave 1 

ven them, that upon them the burden and peril of | 

att the Minor's Affairs, Law-Suits, &c. may be 

the N devolved. (4 3 | I! 

ar 5. But there remain yet three Things com- 

the mon to all Tutors, and of much greater Mo- 

on ment, viz. 1. The interpoſing their Aut ho- 

any in the Pupil's Affairs; 2. His Education; 

and z. The Alimenting him. 

* 6. As to the 71/7 of theſe, tho when a Tu- 


tor himſelf acts, there's no need of interpo- 
lng Authority : Yet to the Pupil's actings 
(which in ſome. Caſes, for Solemnitie's ſake, 
muſt interveen) the Authority of his Tutor 
b required. And *tis termed Leut hority] for 
Diſtinction's cauſe; becauſe a Curator is ſaid 


yo only to Cozſent; whereof I ſhall ſpeak in 
Nor Part III. | | 
1 7. The Authority then of a Tutor is, His 


expreſs Ap proba tion (interpoſed in time of the 
Treaty, and without adjection of any Condition) 
— Mr whatſoever eAfair, Agreement, or Contract 
bet wixt 


Ly l. ult, C. de peric. tutor. (5 I. 5. 8 5. ff. de admin 


are not Infants, i. e. paſt ſeven Years : For an 
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betwirt his Pupil and a Stranger ; he bein 
xeither lawfully debarred from the actual Ag. 
miniſtration of the Pupil's eAfairs; nor any other 
way hindered therein. A ſhort Glance at the 
Words of the Deſcription, will further clex 
the Nature of this Authority. 
8. It is faid [of whatſoever Hair,] which 
IS a — — Term, comprehending ng 
only Deeds done (as we phraſe it) in lig 
ouſtie, but in Later-Wills, &c. yea the Word 
mports not only lauful, but unwarrantali 
Actions, whence a penal Obligation doth 2. 
riſe : But heae the ſubject Matter reſtridts i 
to eAttions lauful, and ſuch as are done int 
wivos or in liege pouſtie; and therefore the 
Words Contract or Agreement] are ſubjoined 
to explain it. For as to Teſtamentary Deed, 
theſe cannot be expede in Nomage: Au 
Things unwarrantable or criminal, can hat 
no Authority interpoſed to them, find 
Wrong has no Warrant. 

9. It follows in the Definition [het wixt hi 
Pupil, &c.] which Word alſo being ſomewhat 
general, comprehending all Perſons unde 
Age, is here to be reſtricted to ſuch Pupils 


Infant can neither be ſaid to act nor contra 
and therefore cannot be authorized ; but 
that Cale the Tutor for him acts alone. (a 


10. K 


- ” © - * — - — * — 
. 8 ä — 1 . 1 . _ —_ 


1 (a) $ 10. Inff. de inutil. ſtips 47 
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ict It is ſubjoined [with a Stranger,] be- 

4 Nauſe a Tutor cannot interpoſe his Authority 
er to any Affair betwixt the Pupil and himſelf, 
he tho never ſo fairly and openly acted : But 
at chat occurring, either a Curator is to be given 
for exped ing it, if the Pupil have no more 

ich rutors but that one; or if he have, the other 
nt Tutor's Authority will ſuffice. But later Con- 
ſtitutions (a), whereby a Pupil's Debitors or 
Creditors are prohibited to be his Tutors, have 
almoſt quite ſuperſeded the Uſe of this Queſti- 
0n; except 'when the Mother or Grand-mo- 


, | 

we 11 Moreover, tis ſaid to be [his expreſs eAp- 
the Mrobatior,] where tho ſome Writers make no 
ned Diſtinction betwixt Authority and Conſent, yet 
ed Mccrtainly they very much differ. For when 
An bare Conſent is only needful, *tis not materi- 


al whether it be adhibit expreſly or tacitly : 
()) Whereas eAuthority muſt be ſo interpoſed, 
tiat the Tutor is to be preſent and expreſly 
approve by Words, what's done and acted: 
For Silence tho it preſumes Conſent, yet does 
(ot imply this ſolemn Interpoſition of Aut ho- 
rt). Yet this uttering of Words is not required 
u the Pupil: (c) The plain Reaſon where- 
tis, that the Tutor's Authority is abſolute- 
yneedfull; but the Pupil's Conſent is ſufficient. 
12. [lz time of the Treaty &c.] in Latin 
Il [/atim:] 


— 


— f . 
(2) Nov. 72. Cap. + "Wn (b) L. 52, ff. de legib. J. 2. ff. 
& pct. (c L. 13. ff. de auctor. tutors 
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[/tatim : ] For the Affair being once conclude, 
this Authority (according tothe common Lay 
cannotafterwards be interpoſed by Writ, or Met 
ſage c. (a) Authority is ſa id to be interpoſal 
[during la Treaty or Tranſaction, when the Tu 
tor is preſent, and immediately upon the 4, 
greement openly declares that he approyg 
what is done. Let is it not abſolutely need. 
ful, that he be preſent with the Third Part 
contracting, providing he be not abſent fron 
his Pupil. (4) But this too {ſcrupulous Nicench 
of the common Law, is now ſcarce any where 
obſerved, but Ratihabition is thought ſufficient 
r2. Yet further it may be added, that th, 
Affair or Contract muſt be ſuch, as requirg 
this Authority of a Tutor, and to which it can 
be interpoſed. For Juſtinian tells us (c) tut 
the Authority of a Tutor is in ſome Caſes ne 
cellary, in others not: And with Reſpect t 
the firſt of theſe, gives us this Rule, that whe 
@ Pupil is to be bound and obliged to peifun 
any thing, then this eAuthority muſ} interveet; 
otherwiſe the Third Party contracting is on bi 
Part bound, but not the Pupil; Which is at 
ſo to be underſtood, as if the Third Party 
were to perform his Part, tho the Pupil do not 
fulfill his: But that the Pupil may warrant 
ably require him todo ſo, he always making 
Offer to perform his own Part; but = 0 
, | ther 


— 


(a) F. 2. Inſt. de auctor. tutor. I. 9. &. 5. ff. cod. ( 


L. 9. §. 6. F. de auct. tut. ( c) Pr. Inſt. de auct. tut. 


—_— r 
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ther cannot ſo require him, even tho he mak⸗ 
ſuch an Offer. 

14. But as to the other Caſes wherein tlie 
Tutor's Authority is not abſolutely neceſſary, 
we have this Rule in the above cited Text, 
a) that in Contracts where the other Party, 
wt the Pupil, is bound (as when one grants 
Bond to him, or the like) it ig zot required. 
Both which Rules may be ſummed up 1n this 
ſhort one, that without his Tuto? a Pufil may 
make his own Condition better, but cannot 
make it worſe ; Tho even from this there lies 
one Exception, viz. if the Pupil be to enter 
toan Inheritance, which (tho the Fortune be 
never ſo opulent) he cannot do, unleſs his Tu- 
tor interpoſe. (b) 

15. Yet here we are to remember, that 
tho by ſuch Contracts as need the Tutor's Au- 
thority, the Pupil be not civilly and in Con- 
ſtruction of Law at all bound, if it be wanting 
yet doubtleſs there remains at leaſt a natural 
Tie upon him to perform what he has enga- 
ped, providing he be paſt Infancy, and fo ca- 
pable to give (tho but a weak) Conſent : 
(For that tome kind of Conſent is neceſſary to 
all Contracts, cannot be doubted. (c)) And 
hence 'tis that for ſuch a Pupil as has bound 
himſelf without his Tutors Authority, a Cau- 
liner may interpoſe ; (4) which could not be, 

| I 2 if 


Ou. 


(a) 4. pr, Infl. (b) $ 1. Inſt. d. tit (H) Arg. I. 14. f 
2 Soil. Inſt. (b) § 1. Inſt. d. tit. (c) Arg. I. 14 
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if the principal Obligation were in every g. 
ſpect void. But as to the Pupil himſelf, fg 
an Obligation is indeed altogether without f 
fect in Law: And therefore if he make uy. 
ment of what he has thus bound himſelf for 
he has Repetition, as having paid what wy 
no ways due: (a But if after Majority her. 

tify what was ſo done, he thenceforth be. 
comes effectually bound. () 

16. Moreover, this Authority (as it fol 
lows in the Definition) is to be 1aterpoſed 
[without adjeciion of any Condition.] For thy 
the Contract it ſelf may be conditional; ya 
it muſt be confirmed purely, i. e. without x 
Condition. (. ) : 

17. It follows [heing neither lawfully d. 
barred, &c. ] For a Tutor being debarred fron 
actual Adminiſtration, cannot authorize hi 
Pupil, (a) but as to that, is conſidered as: 
meer Stranger: (e) And ſuch are all honwar 

 Tutors,and others, who either by the Defunct 
the Judge are prohibited to manage. Whence 
it follows, that if the Office be divided (as i 
ſome Caſes it may) each Tutor can only au. 

thorize in that Part committed to his Care. (f) 

18. Laſtly, there is ſubjoined [or amy otber 
way hindred therein :) For belide the debat- 
ring now ſpoken of, there may be * 0- 
er 


— 
j — 


() I. 41. ff. de cond. indeb. (b) 1. x . 2. in fin. f. de 
zuctor. tutor. (c) l. 8. ff. de auctor. — 15 l. 4. f. 006 i 
(6) I. 6. ff. cod. (F) l. 51. in fin, & de admins tutor. 


, 
* 
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ther Things which may impede a Tutor to 


luc zuthorize : As, if he ſhould become Furious, 
Kr be ſeized with any Diſeaſe whereby the 
i Uſe of his Reaſon is obſtructed or ſuſpended ; 


eer bodily Preſence will not be ſufficient : 
) And this becauſe of the general Deſign of 
pppointing Tutors to authorize, which is to 
ſupply the Pupil's want of Underſtanding ; 
and therefore ſuch an Impediment alſo is 
Dumbneſs or Deafneſs of the Tutor; (V ſince 
his Solemnity abſolutely requires Speech. Yet 
Blindneſs, for the ſame Reaſon, is no hin- 
Irance. (c) But there is one grand Impedi- 
ment which vitiates the Authority, tho never 
ſolemnly interpoſed, and that is want of 
ill in the Tutor: For if he be detained a- 
gainſt his Will, or compelled to authorize, the 
hole is void and null: (a) Nay even the 
udge himſelf cannot force a Tutor to inter- 
poſe his Authority ; Firſt, becauſe if it be not 
xpedient that it ſhould be done, tis Iniquity 


wr n a Judge to compel him; and then, tho it 
au. expedient, yet tis ſufficient that the Pupil 
0 las regreſs againſt the Tutor for making up 
hor Is Loſs, or may be reſtored ix integ rum, (e) 
ber- r where the Fraud is very palpable, the Tu- 


or may be removed from the Office as ſu- 
ect. (F/ Yet if the Pupil have no Tutor, it 
BZ „ then 
(s) 1. 1. S ult. ff. de auctor. tutor. (6) 1. 1. 8 1. d. tit. 


y l. 16. ff. eod. (4) d. I. 1. $. 1. cod. (e) l. 17. ff. d. tit. 
* 3. C. ſi tut. vel cur. interv. (f) L 3. x) Pen. ff. de ſuſp. 
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then becomes the Judge's Part to interpoſehj 
Authority, and thereby ſupply the Want % 
The laſt Impediment is, when the Tutor in. 
terpoſes his Authority treacheronſly, and with 
Deſign to wrong his Pupil ; for, in Favour 
of Nonage, Law hath declared ſuch an Ay. 
thority to be utterly invalid. (b) 
19. To this ſolemn AQ, the Authority df 
any one Tutor is ſufficient, if there be mam: 
For tho all may interpoſe, yet one only 5 
weeaful ; (c) except in ſome ſpecial Caf, 
where they all are to concurr; and that in ge. 
neral is, when any Thing is to be dong, 
whereby in Conſequence the Tutory it {lf 
Will expire; (a) or when the Defunct in hi 
Nomination of two expreſly prohibits th 
one to act without the other; () or when the 
other Tutors expreſly diſſent from that, where 
to one of them is interpoſing his Authority. 
20, Laſtly, there are ſome Caſes, wherein 
tho the Tutor's Authority be zeceſſary, yet it 
is not alone ſafficient, but the Sentence of 
Judge - warranting the Act is alſo required: 
And this chiefly takes place in diſpoſing upon 
Immoveablesor Heritage, of which more here 
after; as alſo, when payment is to be mail 
to the Pupil, (g) unleſs it be only of Annual 
rents, 


(a) l. 18. in fin. C. de jur. delib. (6) 1. 12. 5 1. ff. deal 
min. tutor. (c) I. 4, 5, 7+ § 1. ff. de auctof. tutor. (4) 
Whereof there is an Inſtance in l. fin. C. de auctor. tutor, 
ce) 1. 47. pr. ff. de admin. tutor. (f) l. 7. Sult. ff. de cul, 
Kiriol, (g) S ult. Inſt. quib. al, lic, vel non 


rt TIT-s | =o 


nts, or yearly Rents or Farms, and the De- 
ror or Tenent no more than two Years in 
\rrears, and the whole Summ not exceeding 


00 Crowns. (a) 


21. Another thing common to all Tutors 


«the Education of the Pupil, ard the Choice 
a Perſon with whom, and the Place where, 
e i5 to reſide ; For the Adminiſtration of his 
\fairs equally concerns Curators, and there- 
dre ſhall be ſpoken to in Part III. | 
22. As to his Education, Obſerve I. That 
he Pupil is to be brought up by the Perſon 
hom the Father appointed, unleſs there be 
uſt Ground to ſuſpect his Fidelity; (4) in 
yhich Caſe the Judge is injoined to call the 
jeareſt of Kin, and having examined the 
rounds of Suſpicion, rather to follow what's 
oſt profitable for the Pupil, than the Teſta- 
or's Nomination. (c) 
23. Objerv, II. That if the Father has made 
0 Appointment, then the Education and Cu- 
ody of the Pupil's Perſon is regularly to be 
truſted to the Mother, unleſs ſhe marry a- 
ain (), or live incontinently, and thereby 
give a bad Copy to her Children: In ſo much 
hat moſt Writers on the Common Law are 
If Opinion, that ſuch a Mother, unleſs ſhe 
ave eminently reformed her Lite, 1s not to 
e intruſted with the Education even of her 
I 4 own 


(a) 1, 25, 27. C. de admin. tutor. (8) K te $ 1. ff. ub. 
iP. educ. (c) d. l. 1. Is J. 5. ff. eod. (4) I. 1. C. cod, 


„„ 
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own natural Children or Baſtards ; (a) nor, fy 
the ſame Reaſon, according to ſome, can: 
Mother he intruſted who is an Heretic, (}) 

24. Obſerv, III. That failing the Mothe, 
this Care may be committed to other Friend 


and Relations who are no ways ſuſpect: ( 

Whereia if they do not agree, the Matter z v 
to be determined by the Judge, who is wi 2 
take care the Pupil be educated with one vt 
is preſumed to carry greateſt Affection to lt 


Perſon,and fartheſt removed from any Ground 
of Suſpicion, as not expecting the Fortune un 
fall to him upon the Pupil's Demiſe, (a) or by x 
whom the Pupil's Chaſtity will be leaſt er 
dangered, Sc. (e) But when, as to oth ; 
Things, the Ballance hangs even, the nearchil 1 
Relative is doubtleſs to be preferred. Th | 
the Mother is to be made choice of rather than 
the Aunt, and ſo forth: Unleſs when the M6 
ther demands an Aliment, a remoter Relation 
offer to entertain the Pupil gratis. (F) 

25. It hath been doubted by ſome, if tht 
Judge can warrantably compel any Perla 
within his Diftri& to undertake the care of: 
Pupil's Education; particularly a Mother, at 
enfranchized Bondman, or a near Relation! 
And by the Common Law, in ſome 2 

uc 


(a) Annaus Robertus rer. judic. lib, 1, cap. 9. iſſcabab 
ad fftas vol, 1. diſp. 52. num. 17, in med, (6) Peres. al 
Cod. tit. divort fact, apud quem. (c) l. ult. C. d. tit. (# 
1. 1. 8 I, in fin, ff. I. 2. C. ub, pup. educ. (e) |, pen. f. 694, 
F) Vid. Jac, Coxen, conſil, 5. 11717 
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ſuch might indeed be dire#ly compelled ; (a) 
tho many Circumſtances may occurr which 
may afford juſt Ground to decline the Bur- 
den. Yet at leaſt ſuch near Relatives might 
be indireftly compelled, by refuſing to ſuſtain 
Proceſs at their Inſtance, for recovering what 
was bequeathed to them by the DefunQ, if it be 
apparent that the Bequeſts were made in Con- 
templation of their taking upon them the 
trouble of the Pupil's Education, (4) 

26, The laſt Thing I ſhall mention as Com- 
mon to all Tutors (and is much a Kin to the 


ry preceeding) is the Duty that's incumbent on 
er them to provide eA/iment, and other Things 
ther abſolutely needful for the Pupil, both with 
ai reſpect to his Rank, and the Circumſtances of 


his Fortune. As to which 

27. Okſerve I. That the Tutor is to pro- 
vide ſuch Things for his Pupil as are * 
for his Aliment, the Expences of his Educati- 
on and Studies, and the like, as his own Diſ- 


te cretion ſhall direct him (with reſpect always 
era to the Condition of the Fortune :) and this e- 
of 2 yen without craving the Judge's Warrant; 
r, ally Since frequently the Caſe may be fo ſta- 
ion ted, that it will be far more expedient for 


the Pupil that this be done without than with 
the Solemnity of a Sentence ; whereby the 
decrets of a Man's Fortune, concealed Debts, 

Oc. 


105 l, 1. 9 2. ff. l, 1. Go eod, (6) I. 1. 92, Jy ff. l. 1. Ce 
? | 
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Sc. may be propaled. (a) But in this, a Tu- 
tor is ſpecially to have an Eye to the Father; 
Deſtination and Modification, (if he have 
made any) unleſs the Father in allotting an 
Aliment, have exceeded all Bounds of Reaſon 
and Moderation; for then the Turor's Duty 
is to acquaint the Judge therewith, who 1 
then to modify ſuch an Aliment for the Pupil 
as 15 more ſuitable both to his Birth and For. 
tune; (5) and to augment or abate the Ali. 
ment, as the Eſtate increaſes or 1s diminiſhed: 
(c) Yea ſo favourable is Law to Pupils in this 
Caſe, that if thro' Ignorance or Miſtake, the 
Judge ſhould modify more than the Fortune 
can well allow, the Tutor is not thereby to 
be regulate; or if he be, he will get no Al. 
lowance of what he has expended (tho by the 
Judge's Warrant) above the-Strength of the 
Eſtate ; it being very juſtly preſumed, that if 
he had fairly laid the true State of it be- 
tore the Judge, either ſo much would not have 
been modified, or at leaſt upon Application, 
it would have afterwards been ſhortned. (a) 
28. Obſerv. II. That the Power of modi. 
fying Aliments to Pupils (as I have hinted) 
is lodged in the Judge competent (When Ap- 
plication to a Judge is neceſſary) who is to 
modify what Sum he ſhall think fit to be 


paid out by the Tutor for that End ; and : 
this 


8 


(a) l. 2. § 1. ff. I. 2. C. eod. (6) 1. 2. Hult. I. 3. ff. ub. pup, 
educ. (c) d. l. 3. Sult. (d) 1,2. F 1, 2. ff. cod. . 


* 
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this he is to conſider the Condition of the For- 
tune, and decern ſuch a moderate Aliment, 
45 may not exhauſt the whole yearly Re- 
venue, but as much only as is abſolutely need- 
ful for alimenting the Pupil, and defraying 
the Expences of his Education: (4) Tho it 
muſt be owned that either the Judge or Tu- 
tor himſelf may upon Occaſion allot an Ali- 
ment to the Pupil far exceeding his yearly 
Income, if it be clear and manifeſt that it is 
to his Profit and Advantage. () But albeit 
the Tutor refuſe to aliment the Pupil, tho up- 
on a colourable Ground, yet the Judge is to 
take care, that there be no delay in modify- 
ing one; it being a Thing that can allow 

none. (c 
29. But if a Tutor lurk or abſcond, ſo that 
no Aliment can poſſibly be decerned to the 
Pupil, Law appoints him to be immediately 
entred to the Poſſeſſion of the Tutor's own 
Fortune; who if he ſtill continue contuma- 
cious, is to be removed as ſuſpect (d) And 
the ſame Courſe alſo is appointed to be taken, 
if thro' ſupine Negligence (tho he be not guil- 
ty of downright Fraud, or any ſiniſtrous 
Deſign) he be long abſent, ſo that the Pupil 
cannot have any Aliment allotted him, and 
his Affairs are neglected. (e) But if he com- 
| pear 


rn 


(a) l. 3. pr. ub. pup. educ. ) 1. 3. pr. ff. de contr. tut. 
ation, (c) l. 1. C. de alim. præſt. (d) § 9. Inſt. de ſuſpect. 
tutor. (e) 1, ult. pr. ff. ubi pup. educ. 
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pear, and falſly and calumniouſly alledge thy 
no Aliment can be modified to the Pupil, be. 
cauſe of his Poverty and want of Effedz; 
then he is not only to be removed from the 
Office as ſuſpect, but remitted to the proper 
Magiſtrate, to be puniſhed in his Perſon and 
Goods, according to the Degree of his Guilt: 
ca) and is to pay the heavieſt Intereſt (which 
among the Romans was 12 per cent.) ſo 
whatever Sums of the Pupils ſhall be diſo. MI” 
vered to have been in his Hands. (b) Vet f:. 
Tutor be neceſſarly abſent, fo that an Aliment 
cannot be modified, then another is to be join. 
ed in the Office, who in the mean time, 
may take care of the Pupil's Maintenance and 
Education. (c) But if the Pupil be really 6 
poor, that there are not Effects ſufficient for 
his Aliment, the Tutor in that Caſe is n6 
wiſe bound to entertain him out of his 
own Pocket. (a) 
30. Beſide neceſſary Aliment, *tis the Tu- 
tor's Duty to ſupply his Pupil with the Chat- 
es that are needful for inſtructing him in 
fach Sciences and Callings as are agreeable 
to his Rank and Condition. But eſpecially 
(be he poor or rich) what Expence is neceſ 
ſary fot getting him inſtructed in the Prin- 
ciples of the CHriſtian Religion, is above all & 
ther things to be advanced, 
| 31. 0b 


(a) A 10. Inſt. de ſuſp. tutor. (5) L. 7. &. 8. ff. de adm, 
tut. (c) L. ult. in fin, ub. pup, educ. (4) L. 3. $. ult.d. tit. 
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31. Olſerv. III. That under Aliment, not 
only Lodging, but Medicaments during Sick- 


neſs are comprehended ; ſince without theſe, 
a Man can fearce be faid to be alimented. (a) 


Laws and Cuſtoms of Scotland relating 
to thu Title. 


- 32, It hath been already obſerved that Wo- 
da. nen (if not cloathed with Husbands, may 
5 with us be Cautioners: And therefore what- 


ever Engagement a Mother comes under a- 
nent Indemnity either to her Son or his 


"Ul WF Tutor, ſhe is thereby effectually bound; and 
* much more if ſhe herſelf undertake the Ma- 
A nagement. So that the Title in Juſtinian's 
fr Code, mater indemnitatem promifit, of which 
 Wlhave taken notice in the Beginning of this 
ha litle, is wholly uſeleſs in Scotland. 
33. As to Tutors being bound to continue 
Tu. tbeir Managery till they deliver up their 
1. Charge to a Curator, I ſcarce think that by 
iar Cuſtom they are bound to do ſo: Nay I 


ind it decided by the Lords, that a Tutor 
proving the Years of Pupillarity to be expired, 
annot thereafter be campelled to anſwer as 
Tutor: (b) And whatever may be ſaid in 
10 Point of Prudence and Conſcience; yet by Law, 
| i a Tutor renounce, or the Office otherwiſe 
O. . | become 


() Arg. l. 44. ff. de v. d. (5) 15. April 1533, and 14. 
aan, mb. 1547, and 12. Decemb. 1566, Tours contra Tours. 


| 
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become void, he is not bound to ſeek other 
Tutors or Curators to the Pupil. (a) 
34. But tho in our Practice we be not 6 
nice as todiſtinguiſh betwixt Authority (which 
is the Third thing T have mentioned as con. 
mon to all Tutors) and Coxſext, but uſe the 
Words promiſcuoully (whence it is, by the 
by, that unleſs the Affair be tranſacted in 
Writing, the Tutor's Conſent may be ay 
way expreſt) yet that a Tutor's Authority 
mult interveen, when his Pupil acts, is beyond 
all Doubt, ſince a Pupil can no more be un 
derſtood to act by himſelf, (even tho he want 
far leſs if he have a Tutor) than an Ideot u 
furious Perſon. Yet this Interpoſition of Au 
thority with us, is more uſual after Pupillari 
ty when the Minor has Curators : For befor 
that, the Tutor generally acts by himſelf for 
the Pupil, even tho he be far pait Infancy. 
35. A Tutor with us alſo [us with the Rt 
mans] cannot interpoſe his Authority to at 
Affair betwixt the Pupil and himſelf; becauk 
that were to become (as Civilians phraſe it 
auctor in rem ſuam ; but either another Tutor 
will be given, (if the Pupil have but one) 
for expeding that Buſineſs; or if he har 
more than one, the others may authorize him, 
Thus the Lords found that a Pupil with Con. 
courſe of one of his Tutors {tho they 9 
nam 


— 


O Penult, July 1625, Lady Steniehil contra her Sow 
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named jointly) might purſue the reſt to ac- 
cept or renounce, and that there was no need 
ofa Curator ad hanc litem. (a) 

26. And tho Sir. Robert Spotiswood tells us 
that in his Time our Cuſtom ſo cloſely follow- 
ed the Civil Law in this point, that the Con- 
ſent of a Tutor to the Buſineſs of a Pupil could 
not be given ex pH facto; yet I humbly think 
that if it were now coming under Debate, 
that Piece of Roman Subtilty would be negle- 
ted, and a Ratification found ſufficient, at 
aſt if the Pupil be pubertati promimus. 

37. The other Parts of the Deſcription T 
have given of this Authority, do pretty well 
agree with our Form. Thus *tis a received 
Principle with us, that a Pupil or Minor with- 
out waiting the Conſent of "Tutors or Cu- 
rators, may advance his own Intereſt and 
make better his Condition by Submiſſion to 
an Arbiter, or the like; () but cannot make. 
it worſe. Yet if he ſeek to be reſtored againſt 
any Alienation made by him in his Minority, 
he muſt offer Reſtitution of what he receiv- 
ed on that Account, otherwiſe he may be re- 
pelled eæceftione doli. (c) The Exception al- 
o which I have mentioned, of entring to an 
Inheritance, takes Place with us: For the 
Lords have often found (d) that no Minor 

having 
(a) 8. March 1628, Muir and Thomſon contra Kinkaid. 
(0) As was found 14. March 1639, Hepburn contra Hepburn. 


(c) Sotiswosd. Minors. (d) As on 16. Fehruam 1627, Sn 
len contra Laird of Balgenie. 9 


- 
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having Curators (far leſs a Pupil) can enter 
himſelf Heir without their Conſent, tho ng 
Prejudice thereby fuſtained be qualified; by 
only becauſe twas poſſible that it might hays 
proved hurtful to him. Yet the Tutor inter. 
poſing his Authority to this or any other Ad 
of the Pupil tho treacherouſiy and deſigning hi 
Hurt, that would not probably render the 
Affair void and null with us, ſince this would 
ſtop all Commerce with Minors, and that 
which was directly intended for their Securi 
ty, would at the Rebound prove very hurtful 
to them; and 'tis ſufficient that in ſuch 1 
Caſe, they have their Recourſe againſt the Ty 
tor and his Cauticners. 

38. As to the Number of interpoſing Tutor, 
one with us alſo is regularly ſufficient : And 
a Writ ſigned by two of Four Tutors or Cy 
rators, was by the Lords ſuſtained : (a) And 
if they be nominate without Mention of joint 
ly and ſeverally, or any Quorum, theſe who 
cept by acting are ſufficient to authorize, tho 
the others do not; ſo that the Nomination i 
that Caſe is not to be underſtood jointly; and 
the Accepters will be liable for Omiſſon 
and Intromiſſions : (b) Nay tho they be noms 
nate with a Quorum, yet if one only accept, l 
is {ſufficient to authorize. (c) 


; 39. The 


(a) 9. February. 1628, Chalmers contra Cunningham (b)1 
the Lords found 14. February 1672, Elleis contra Scot. (* 
As was decided 11, February 1676; Turnbull contta RW! 
ford of Bankhzad, 2 a 


S li. 
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« WM 29. The Sentence alſo of a p udge muſt in- 
1 Micryeen (by our Cuſtom) and concurr with 
ur the Tutor's Authority, towards the diſpoſing 
ve Mupon Things immoveable. But to payment 
. Nota Debt to the Pupil, it is not requiſite: For 
Debitor with us, getting the Tutor's Dis- 


his charge, is ſecure as to all Events. Thus the 
the Lords found, (2) That a Debitor pay ing to the 
ud Tutor, could not thereafter be purſued by the 
bat pupil. | 


40. But as to the Cuſtody of the Minor's 


Url 
thul Perſon, his Education, & c. our ancient Form 
h a las widely receded from the Common Law: 


Indeed before the Feadal Crſioms were intro- 
duced into this Nation, *tis very uncertain 


ors, how we were regulate in that Matter: But 
xd oMafter they took place (all Lands then holding 
Card) the Ward reached the Cuſtody of the 
Au Minor's Perſon and of his ward Lands, as has 


join been often decided: (%) Nay undoubtedly has 
ois Name only from the former: So that till 
, thoWvithin theſe 100 Years or thereby, the Superi- 


or or his Donatar was really Tutor to the Heir; 
and Sir Thomas Craig tells us that in his Time 
the Superior was preferred to all, except the 
Father when the Fee deſcended another way ; 
K | an 


cms, 


» 


(4) 20 Fuly 1640. (b) And particularly 15 Jan. 1549, Laird 
ot Auchnames contra Laird of Elpbingſtoun and Lord Lei- 
lington; and. 16 March 1565, Weir contra Lockhart ; and 
ah 1566 Weir contra Laird of Lek, Spotzſwood hic: He- 
miton contra Laird of Gauflon: 
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and that as Tutor he was obliged to purſue thy 
Rights of the Heir, c. Nay even in Sir Re 
bert Spot iſcooods Days, tho not the Tutor, 
yet the Cuſtody of a Child who was in Ward, 
was ſo far the Superior's or his Donatar 
Prerogative, that not ſo much as the Tur 
Teſtamentar was allowed to keep him, no not 
tho he who had the Right to the Ward wy 
Minor himſelf: () Yet if the Superior having 
Right to the Ward and Marriage of an Heir 
did diſpone the Ward to one Donatar, andthe 
Marriage to another, the Donatar to the Mar 
riage was preferred to the other in the Cuſto 
dy of the Minor's Perſon, becauſe the jus me 
ritagii being perſonal, could only follow tht 
Perſon. (V 

41. Only it is to be remembred, that eve 
in ancient Times, the Cuſtody was till the 
Mother's Right till the Child was 7 Yan 
old, and thenceforth the Superior's ; whichin 
| Jucceeding Ages when other Kinds of Holduy 
were introduced, only took place when the 
Lands held Ward; otherwiſe the Tutor wa 
preferred, or the neareſt of Kin by the M 
ther's Side, who could have no View to tis 
Succeſſion, (c) or a remoter Degree of tho 
Kindred by the Father's Side; (d) and the 4 


r oe cw Xo yeans coo- 
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(a) Spotiſwood, Tutors. (b) As was found anno 1584, yi 
Skene de verb. fignif. in verbo [ Ward. )] (c) Hope, Tutom 
Reg. Majeftat. lib. 2. cap. 47. (4) Nicolſon, ubi pupilli. . 
re/rer contra Smith, | | | 
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PART I. Tit. ug 
be Wi ter might then be charged at the Tiitor's 
* iattance, to exhibit the Pupil upon fix Days, 
i, WM ule the Tutor was next to ſucceed. Ald 
ns, WF chi Cuſtody continued till the Pupil attained 


the Age of 14 Years, at which Time he be. 
came free from the keeping of them all, and 
at his own diſpoſal. „ f 

42. But if the Pupil had both Ward and 
other Lands, the Superior had the Cuſtody 
excluſive of all others; and upon the Deceaſe 


the of the Pupil's Father, the Grand-father was 
la indeed preferred to the Tutor in this Cuſtody, 
to dur till a Ward Superior excluded both; nay 
7 his Donatar to the Marriage only; excluded 


the Tutor: But if after Pupillarity was ex- 
pired, the Tutor or any other in whoſe Cu- 
ſtody the Pupil was, did hold and detain him; 
his neareſt Kinſmen had Right to purſue for 
his Liberation. (a) „ 
43. But ac, that tlie keeping up ſtanding 
5 Forces, has much ſuperſeded the Vie of per- 
1 "oF {onal Service, the Ground of all this has long 
lince ceaſed: For the Superior now getting leſs 
"rice and more Profit, and conſequently ha- 
f + ns les regard to the Pupil's Education, c. 
others are preferred to him, both as to 
the Tutory it ſelf, and as to this Cuſtody of 
the a 0 Perſon, if the Father have made 
ww no Deſtination thereanent : In ſo much that 
Lau | K 2 the 
185 As was found 2 Decemb. 156 1, James K ina id contra 
Tegan of Codtficld Tutor to James Kinkaid of Bruchidn! 
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the Lords near. 60 Years ago (and far mor 
' would they {> determine now-a-days) found 
that a Pupil cannot purſue his Tutor, tho i 
conjunction with the Donatar of his Ward and 
Marriage; (a) tho there 'twas pleaded for ti 
Donatar, that a Pupil in the Ward of his $4. 
perior had no other Tutor: Yet this was 9 
ver- ruled, and the Lords refuſed to ſuſtay 
Proceſs at the Pupil's Inſtance. = 
44. By our later Cuſtom then, the Mother 
is regularly till preferred in the Cuſtody d 
the Pupils Perſon, till he be ſeven Years old 
if ſhe remain a Widow; (tho even this ds 
, pends much upon the Election of the Lords: ) 
But if ſhe enter into ſecond Wedlock, the 
Tutor (if he be not next to ſucceed) alway 
' precludes her, even tho the Pupil be an In 
fant. Thus a Tutor Dative was by the Lords 
preferred to the Mother in the Cuſtody & 
the Pupil's Perſon tho an Infant, only becauſe 
ſhe had married again: And this tho ſhe d 
fered to aliment gratis, and that the Tutor 
Son. in- Law was preſumptive Heir to the Pu 
pil: But here the Step father had compriſed 
the Pupil's Lands, and the Tutor alſo offer 
to aliment grat#: (b) Which would ſeem t( 
make the Caſe ftill doubtful, but that there 
after in a parallel Caſe, where the Mother re 
_ marrying and offering to aliment gratis, wa 
never 
„ 7 December 1661, Earl of Rosbes contra Tutors ( 
Balcleugh, (b) Ult. February 1623, Gordon contra C, 
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m nevertheleſs rejected by the Lords, and the 
Tutor (tho making no ſuch Offer) preferred. 


1 . | 
* ‚ 45. Let in ſingular Caſes, the Lords have 
$M often continued the Cuſtody of the PupiPs 
Perſon with the Mother, for ſeveral Years af- 


ter Infancy. Thus a Fema'e Pupil's Perſon 
was ordained to be kept by the Mother, till 
her Age of eleven Years (till which Time, 
ſhe could not be preſumed to have any 
Thoughts of Marriage) and then by a Friend 


on her Father's Side; but not by the Tutor, 
5: who was neareſt to ſucceed : (% But here the 
+ Mother was unmarryed, and the Daughter 


yaletudinary. | 
46 But otherwiſe, after Infancy, the Tutor 
5now ſimply preferred to the Mother, and 
regularly to all others, unleſs (as J have faid) 
he be next to ſucceed. And ſo, a Mother life- 
renting all, and being purſued after the Child's 
fancy for Aliment, and offering ſtill to keep 
and entertain him; The Lords nevertheleſs 
preferred the Tutor to the Cuſtody of the Boy, 
to whom the Mother was ordained to pay a 
Modification for her Son's Entertainment, tho 
the Tutor was not a Teſ/amentar but a Da- 

te, (c) 
1 47 ·˖ But 


1 
— 


utors 0 (a) 5. Feb. 1675, Fullerton contra Lady Boyne, (b) 8. Feb. 
an, 566, Laird of Purie contra Relift and Daughter of his Bro- 
ber. (e) 22. Feb, 1631, Finnie contra Oliphant, 
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47- But when the Conteſt anent this (y, 
ſtod A is nat hetwixt the Tutor and the Hb. 
| er, but Tutors are contending among they. 
| ſelues; the Tutor in Law is utterly exclul. 
ed, and the Teſtamentar (if any be) alyay 
| preferred to the Dative, And thus the Lords 
3 a Tutor Teſtamentar, tho the Pupi 

ad been ſeven Years in the Datiye's Cuſtody, 
and during all that Space, the Teſtament 
had done nothing ; (which doubtleſs was the 
Cauſe that a Dative was given); And this be 
cauſe of the general Maxim in Law, that | 
long as there is any Hope or Expectatiu if i 
Teſtamentar, there's no place for a Tutor of a 
other Kind. (a) 

48. Yet even when the Tutor is preferred 
to the Cuſtody, he may not at his own Hand 
meddle with the Pupil's Perſon, but is 1 
purſue for Exhibition and Delivery of him; 
otherwiſe he is liable in a Spulzie, (50 

49. And tho this keeping (as I have ſaid) 
belongs to the Tutor ſo long as his Offi 
laſts ; yet the Lords haye Ways been in uk 
to ſequeſtrate Pupil's Perſons ſome Days be 
fore Pupillaric expire, to prevent their del 

influenced to their Prejudice, in the Elec 
of Curators. Nevyertheleſs, ſince the AQ d 
Parljament 1696, allowing a Father to nom 
nate Curators as well as Tutors to his * 

10 


- 
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(44) 29, June 1632, Irvine contra Irvine, (b) See the N 
fon of this in 1, 176, fl. de R. J. | 


* 


dren, their Lord ſhips refuſed to ſequeſtrate a 
pupil in that Manner; becauſe his Tutors 
were appointed (in the Terms of that Act) 
to continue Curators, unleſs they would poſi- 
tively renounce : For otherwiſe there was no 
Fear of bad Influence, (and therefore no need 
of Sequeſtration) ſince the Minor's Choice 
was prevented by his Father's Nomina- 
tion. (@) 
co. Laſtly, this Cuſtody ofa ward-minor's 
Perſon, has by the Cuſtom of Exgland alſo, 
for many Ages, been the Superior's Right: 
Which being foreign to us, {ſhould not be here 
taken Notice of, were it not that ſome Wri- 
ters of that Nation (b) (taking that for a 
ranted Truth, which indeed is a ſcandalous 
fulehood, that our Kings of old were Homa- 
gers to the Crown of Exg1and, even for Scot- 
land) have falſly and impudently aſſerted, 
* that Robert III. King of Scotland, by 
& Appointment of Hexry IV. of England, 
* delivered his Son James being then of the 
„Age of Nine Years, to this King Hezry, to 
* remain in his Cz/tody and Wardſhip as of his 
* ſuperior Lord, according to the old Laws of 
King Edward the Confeſſor. 
1. But this ſo ſenceleſs an Account of that 


Paflage, as tis generally diſowned by all im- 

. 1 - 4 partial 
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(9) 11, Fuly 1710, Dunbar of Myretoun and other Tutors 

of Sir Robert Gordon Supplicants. (b) Helinſhed Hiſt, Vol. 
„ N 127, and others, 


- , '* 2 


„ Xn 1 


x52 Of Things Common to all cuton 


partial and ingenuous Exgliſb Writers; ſodas 
it certainly betray a no leſs ſtupid Ignorance 
the Feadal Cuſtoms, than horrible Fal ſhood i 
thus diſguiſing and falſify ing a Matter of Pad 
but too well known all Europe over. For il. 
was it ever heard that by the Feudal Cuſtom 
of any Nation, a Vaſlal was in his own Lik 
time bound to deliver up his eldeſt Son to be 
in the Superior's Wardſhip, while the Fee j 
yet full? 24h. As to the Matter of Fact, hoy 
that unfortunate young Prince was baſely and 
inhumanly taken Priſoner by the Engliſh in 
'Time of Peace as he was travelling to Franc; 
and how far his Father was from conſenting 
it, nay how fatal it proved to him (he havin 
died for Grief; ) and how, againſt the Law df 
Nations, he was for many Years detainel 
Priſoner in Exgland, is not only recorded by 
our Hiſtorians, but with Indignation take 
Notice of by all foreign Writers of thoſe times 
and ingenuouſly and with Deteſtation of tie 
Fact, acknowledged by the moſt eminent 
gliſo Authors. | | | 
52. And indeed if this treacherous and i; 
noble Practice of Kidknapping foreign inc 
pendent Monarchs in Times of Truce or Peace 
and detaining them Captives, does infer al 
Homage to be due by ſuch injured Princes t 
theſe who ſo unworthily treat them, the EN 
li Nation wants not ſeveral Inſtances a 
Arguments of that Kind to juſtify their 
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Claim to the pretended Homage. Thus our 
ceo King William the Lyoz was during a ſolemn 
odin WM Truce way: laid, intercepted and long detain- 
Fa3 ed Priſoner in England: And the ſhameful 
r 1/, and barbarous Uſage of our Queen Mary, is | 
toms an Inſtance fo freſh, that the bare naming it, 14 


is more than enough. Bur TI incline not to 
inſiſt upon ſo ungrateful a Subject, (tho I 


ee hope the Digreſſion is not altogether imperti- 
how nent; ) and therefore come now to rhe laſt 


Thing I named as common to all Tutors, viz. 
the Pupil's eA/imert. 1 
53. And as to that, upon the Tutor's Ap- 


ng u plication, ſuch an Aliment will be modified 
win by the Lords as is agreeable to the Fortune. 
2 oY But if no Application be made, the Tutor is to 


take care that he beſtow no more than the year- 
ly Income will ſuffer; for tho of old ſuch ſuper- 
Expences were allowed, (a) yet now in no Caſe 
will the Excreſce be ſuſtained in his Accompts: 
In ſo much that a Tutor was allowed no more 
tor his Pupil's Aliment than what he truly 
expended, not exceeding the Annualrent of his 
tree Stock, albeit the Tutor did deburſe more, 
the Pupil being ſent by Order of the Privy 
Council, to be bred at a diſtance from the 
Place of his abode, (%) 


5 4. Fur = 

(a) 6 Decemb. 1528 Alexander Forrefter of Corſtorphine con- 

tra William Forreſter his Tutor. (b) 17 Nov. 1680, Sandi: 
lends contra Tuilfer. FOI 
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4. Further, as to this Alimenting of pu. 

ils, Obſerve I. That a Mother entertaining 
= Son, will in fo far not be preſumed t 
have done it out of meer natural Affection 
that if he have aliuade beſide her Liferent, ſhe 
can repeat it off him : And this was once 
far extended by the Lords, that tho for ſome 
Years a Pupil had nothing of his own, by 
reaſon of other Liferenters, yet after their De. 
ceaſe, his Mother was allowed Action again} 


him even for bygones : (a) Which indeed ap 


pears to be pretty hard, and therefore, it 
ſeems, not well agreed upon among the Lords 
themſelves; for Sir Robert Spotiſwood ( 
remarks the Deciſion) takes notice that it was 
carried in the Mother's Favours, only by the 
Lord Chancellor's Vote turning the Scales. 
55. Obſerv. II. That tho with us a Tutor 
be not bound to continue his Managery after 
Pupillarity expires, yet if he Aliment the Pu 
il after Tutory, ſo great is the Favour of A 
iments, that it will be allowed to him in hi 


4446. 50 (b) 


bſerv., III. That if a Tutor negled 
his Pupil's Affairs, and ſpecially his Educatin 
and eA/iment, the Pupil or his Friends may 
deſire a Curator, tam ad lites quam ad negtia, 
to be jained to him, (c) 


57. 0b: 


F (a) 3 Jeb. 1624, Lady nend contra her Son and 
the Laird of Blair his Tutor. (b) As it was 6 February 10613 


Fai/on contra Watſon, (c) As was found 8 July 1634 
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156 How Tutozy expires. 
of. And hence it is, that the Parliament havin 
declared ect a. Seſſ. 3. Par. 2. Cha. II. That Ty 
tors, &c. who fail to make Inventars, ſhall bau 
10 eAllowance of Expences wared out upon they 
Pupills eAfﬀairs and Perſons : The Lords 9 
Seſſion, by Act of Sederunt 25th Feb, 16g 
(which was publiſhed at the Croſs of Ei, 
argh, and ordained to be printed) explaing 
that Clauſe thus, viz. That they will allow u 
Expences.to ſuch Neglefters, tho neceſſarly ai 
profitably wared out upon Purſuits and leg 
Diligences; but declared that the ſame ij 
not extend to the Expences wared out upon th 
Entertainment of the Pupils, or Minors, Ib 
ot, &c. or upon their Houſes or Eſtates. 
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TT. vm. 
Hom Tutory expires. 


1. LIAVINò& in the preceeding Tit 
given ſome Account of the Naturs 
of 'Tutory ; of its various Kinds; how tt 
_ conſtitute; and being conſtitute, what 1s i 
Power and Efficacy; it remains to. be con- 
dered how long it ſubſiſts, and When it te 
minates and expires. | 


MW #2 — 


2. TU. 


a — — ICE ORE 
— — — 


3 


PART I. TIT. 8. 157 
2. Tutory, in general, expires and ends ei- 
dier by the Intervention of a Judge, or ipſo ju- 
e and immediately by the Diſpoſition of Law. 
by Intervention of the Judge it is terminated 
by the Tutor's being law fully excuſed from 
further exercing ; or his being removed from 
Ade Office as pet. Both theſe ſhall be con- 

r dered in Part III. . 
i z. The Ways whereby Tutory expires imme- 
lately by the Diſpoſition of Law, are either 
common to all Kinds of Tutory ; ſuch as 1. 
The natural Death of the Pupil: 2, His civil 
Death. 3. His paſſing into another Family. 
4 The natural Death of the Tutor. 5. His 
avil Death. 6. The Pupil's paſſing the Years 
of Pupillarity : Or they only belong to ſome 
particular Kinds of Tutory; and thus 7. Te- 
ſament ar Tutor) expires, when the Day elap- 
e or the Condition exiſts, upon which the 
Tutor was nominate. 8. By the old Roman 
Law (ſince corrected) Tatory in Law expired 
by the Tutors paſſing into another Family, 
and 9. Dative Tutory terminated, when the 
Teſtator named a Tutor to continue to,or from 
a certain Day, or upon, a Condition, and a 
Dative was given in the Interim. Of all theſe 

in order. | 1 * 
coul. 4 I. By the Pupil's natural Death Tutory 
- ter. far terminates and expires, that the Office 
© {does not ſubſiſt, even with reſpect to the 
Means left by the Pupil. (7 . II. 

Tu 03. Int. h. t. OF | 4 


15s c Tutor expires, 


- 5. II. It expires alſo by the civil Death a 
the Pupil; that is, if he either loſe his => P 
Liberty and be reduced to the Condition of: g 

F 


Slave or bond-Man ; or if he be condemned q 
xrpetual Baniſhment, and declared incapabt 
of the Immunities and Privileges of other Sus Wh 
jets; which (tho rarely) may fall out, H. 
when his Years of Pupillarity are near elapſed, WW" 
he ſhould (being then 4o/s capax) commi 
a capital Crime, and be only baniſhed by tle” 

itigating Sentence of a Judge. (a)) 
6. III. oy the Pupil's paffing into another! 
Family; which among the Romans was b I 
that kind of Adoption called feArrogatia)! 
whichisnow almoſt every where gone into D l 
ſuetude. But the Reaſon of it was plain, viz i 
that a Pupil could not at the ſame time b \ 
under the Power of a Father, (tho adoptiyg 
and in the Tuition of a Tutor: CU) 

7. IV. By the natural Death of the Tui 
the Office undoubtedly expires ; for Tutor 
being an Office purely Perſonal, (c) cannt 
(except in ſome Caſes the Tutory in Law) d 
volve upon the Tutor's Heirs. - 
8. V. By the civil Death of the Tutor ita 
W terminates: Since no Man who hath far 
feited the Privileges of a Subject, or is reduce 
anto Bondage can by Law be a TOR 

2 | q 
(a) J. 14 1e ff. de 1. 11 i. ff. de R. J. (66) Pr. Iuf 
1 l. — = __— —_ * . 16h! 
Ede tutel, (4) 5 4. Inſt. h. ts 


2 


— Q* © 


Q = tw at 


. 


a 


— A = 


VI. By the Pupil's paſſing the Years of 
ml poollarity, A Office alſo expires :(a) For at 
unt Age Law preſumes him to be arrived at 
ame Meaſure of Diſcretion ; and tho that 
Firmneſs of Judgement be obſervable earlier 


* in ſome than in others, yet for eviting innume- 
1 (Ru Confuſions and Diſputes, certain Terms 
e Periods bave been fix for it by all Law- 


givers. It is true that before this was deter- 
mined and fixed by Juſtinian, (b) it was much 
controverted betwixt two ancient and famous 
oppoſite Sects of Lawiers among the Romans, 
how this Maturity ſhould be diſcerned, ſince 
all attained not to it at the ſame Age. And in 
this (for Modeſty's fake) they both agreed, 
tat as to Females, it was to be reckoned 
without any Scrutiny) from their attaining 

Age of Twelve Years. (c) But as to 
Males, ſome thought this was to be determi- 
ned, from the Habitude of their Bodies, and 
(if we may believe Juſtinian) (d) even b 
ocular Inſpection of their Nakedneſs; whic 
barbarous Cuſtom Juſtinian ſays he firſt ab- 
rogated ; tho tis clear from Tertullian, (e) 
who lived ſeveral Ages before that Prince, and 
Macrobius (F) that it had gone into Deſue- 
tude long before his Time. Others were for 


2 Age; 


(a) Pr. Inft. E. t. (7) In L. vit. C. quand. tut. WI Fur. 
efe defin. (e) & L uit. (0 d. I. uit. (e) Lib de veliads 
din, (FJ Lib. 7. Satwrne}, Caps 7. 


eonfining it to the Fourteenth Year of their 
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iba How Tutozy erpires: 
Age; and others teferred it to both jointh, 
However, the Queſtion is now unprofitable 
the Caſe being clearly determined in the fore. 
cited Text (which now is followed by mol 
Nations in Europe,) and the Terms of Pupil. 
larity declared to be Fourteen Years complex 
in Males, and Twelve in Females. (a) Ani 
various Reaſons have been aſſigned by learned 
Men, why Women are preſumed to arrin 
earlier at Maturity than Males: That give 
by eAccaurfps is fitter to raiſe Laughter that 
Indignation in the fair Sex, viz. That Week 
grow up apace, whilſt good and wholſmme 
Plants require more Time and Culture to brig 
them toany Maturity. It had been ſomewhat 
more mannerly expreſt (tho almoſt to the 
ſame Purpoſe) to have ſaid that it is, becauk 
Women are generally, like Summer Fruit, ſox 
ripe ſoon rotten; whereof Men are common 
the Reverſe. - But Naturaliſts add anothe 
(perhaps better) Reaſon; vis; That tis eau 
to he a Patient than an Agent. Howenei, 
this is beyond all Doubt, that moſt of the An 
. cients were of Opinion, that Women gener 
ly arrived much ſooner at Perfection than 
Men. (b) And hence it is, that Plato (c) n 
Order to Marriage, preſcribes only the Age 0 
Twenty for Women, but Thirty in * 
D431 nc 
(a) d. pr. Inft. & 1. ult. C. quand. tut. yel Car: effe dell 
550 60 de. — - 1 Geer. — Cavs 6. („0 Lb., 
de legib. 88 he = | 
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rr TiItk © 
= ind eAriſtotle (a ) is for the Age of Eighteen 
5. Women, and Thirty Six in Men: And moſt 
Ore 


. Nations have generally regulate che 
m0 


atter ſo, as Females have always been pre- 


up med ſooner ripe than Male. 
plat BY 10 But the Monks and other Compilers of 
4 he Canon Law, tho they alſo take the 
rn 


poſition of the Civil Law, as a Rule in 


tries Matter, yet have they added a ridiculous 
weg :ception (21/6 malitia ſupplent ætatem) i. e. 
= eſs Malice ſupply the Want of Tears : Thus 
ee 


npertinently, if not hypocritically, calling 


Yome hat Malice which 1s a Gift of God and Na- 
bring ure, which themſelves would be very diſpleaſ- 
What d to be deprived of, and are in that Senſe as 
thehalicious as any Set of Men upon Eartn. 
cauel 11. Laſtly remark, that the Time of Pupil- 
, Jon rity is computed to the very laſt Moment; 
10008 that dies cœptus, in this Cale, aon habetur pro 
other mpleto, But when the laſt Moment is once 
. xpired, and the Pupil then (preſumptively) 
evel 


ome to ſome Degree of Perfection and Firm- 
eſs of Judgment (tho thereafter he be for ſe- 
eral Years under Curators, yet) vent in ſuain 
nelam, that is, from thenceforth he is ſaid 
0 become his own Tutor. n 3 

12. VII. There is alſo (as I have hefore 
Inted) a Way of terminating Tutory, which 
proper and peculiar to the Tutor Teſtamen- 

tar, 


1 


(a) 7. Polit. 16. 
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tar, viz. if the DefunQ have nominate a pe. 
fon to be Tutor to his Children only durj 

| ſuch a Space, or to continue till ſuch or ſuch] 
Condition exiſt, (which the Teſtator and þ; 
only can do) the time elapſing or the Cong; 
tion being purifyed, the Tutory (ifſo jure ard 
without the Intervention of a Judge) e. 
pires. (4) | 

13. VIII. Tutory in Law (and it only) es 
pired of old, when the Tutor was adoptedin 
to another Family. But this being not only 
in Deſuerude over all CHriſtendom now, bit 
even abrogated by poſterior Conſtitutions d 
the common Law, it needs not further be ins 
ſiſted on. (b) 

14. IX. Laſtly, there is alſo a ſpecial Cat, 
wherein only the Office of a Tutor Dative ei 
pires; and that is when the Teſtator nom 
nates a Tutor Teſtamentar, with this Provi 
ſion, that his Adminiſtration ſhall only com- 
mence from ſuch a Term, or that it ſhall on 
ly continue for ſuch a Time; or when the 
Nomination is conditional: In all theſe Cass 
a Dative is given in the interim, whoſe Office 
ceaſes, whenſoever the Day cometh, or tb 
Condition exiſteth. (c) 

15. But with Reſpect to all the foregoing 
Caſes it may be remarked, that in ſome d 
them Tutory is abſolutely terminated and 

quits 

(a) F. 5. Inſt. h. t. (b) Vid. nov. 118. Cap. 5. (c) . 
Inſt. de Attilian. tutor. 


— —_ i, a 
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PART L TIT: 4 Wh 
quite expires ; others only extinguiſh it in 
ſome Reſpect, and in the Perſon of the Tutor, 
in whoſe Room ſometimes a Tutor in Law, 
ſometimes a Dative ſucceeds. And for clear- | 
ing this, that Maxim in Law, fo often already 
inculcated; would be adverted to, viz. That ſo ; 
ling as there, is but the leaſt Hope or even a Sha- 
low of a Tutor Teſtamentar, there is no Place 
fir a Tutor in Law, and from this the Four 
following Obſervations do naturally reſult. 

16, I. If the Defunct nominate a Tutor to 
acertain Day or under ſuch a Condition, a 
Dative takes Place in the mean Time; tho 
the Pupil have Kindred of both Sides, who 
otherwiſe might be Tutors in Law to him:(a) 
17. II. Hence it follows, that, (becauſe of the i 
very Shadow of a Teſtamentar remaining) if 
the Office once devolve upon a Tutor Teſta- 
mentar, and he thereafter be lawfully excuſed, 
2 Dative (not a Tutor in Law) ſucceeds in 
his Place, (H 1 | 
18. III. From theſe Relicts (fo to ſpeak) 
of the Teſtamentar 'Tutory, it follows, that 
tis the ſame thing if the Teſtamentar be re- 

moved as ſuſpect: Since for that very End 

going be is removed, that Way may be made, not 
ne of fora Tutor in Law, but for a Dative: 
and. 19. IV. Hence alſo it may be very regu- 
quite I larly inferred, that if there have been Two or 
yy L 2 more 
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(JL. 1. Pr. Hf. ds Teſtam. tutor: (b) a; l. ii. & i. 
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more Tutors Teſtamentar nominate, and q 
of them deceaſe or be condemned to ery, 
tual Baniſhment ; a Tutor Dative only ſug. 
ceeds in his Place. (a) So that, in ſhort, a Te 
ſtamentar Tutory is no more conſiſtent with 
a Tutory in Law at one and the ſame Time 
than an Eſtate conveyed by Teſtament, will | 
that which deſcends by Right of Blood only. i 

20. But if there be neither Hopes, nor f 
much as any faint Remains of a Teſtamentat 
Tutory ; then, and not till then, the Tut 
in Law takes place. As 1. If the Tutor no 
minate by the Defunct ſhould deceaſe, ther 
the Office returns to the neareſt Agnat, why 
then becomes Tutor in Law. Hence 2, If 
there be ſeveral Tutors Teſtamentar, and all 
of them either naturally or civilly die, then 
alſo the Tutor in Law ſucceeds. (b) 

21. Laſtly, for further clearing of this 
Point, another Axiom (which I have alſo a. 
ready mentioned) is to be remarked, viz, 
That the Tutor in Law is regularly preferabl: 
to the Dative. And hence it follows 1. That 
upon the Deceaſe of a Tutor in Law, the next 
Agnat ſucceeds in his Place, but no ways one 
piven by the Judge. (c) 2. That the Tutor 
Dative dying, if there be a Tutor in Law in 
Being, there is no place for a new Dative, but 
for the Tutor in Law only. (a) 


Laws 


)d. I. 11. (b) d. I. 11. in fin. Ce) I. 3. Fult. ff. de legit 
tutor. (4) I. 9. F 1. ff. de tut, & rat. diſtr. 
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One | 
bn Laws and C uſtoms of Scotland relating to 


this Title. 


22. There is not a Title relating to this Sub- 
ect, wherein our Cuſtom has more cloſely fol- 
lowed the Common Law, than this about the 
Expiration of Tutory. For, what I have re- 


r naked of the natural Death of the Pupil, and 
atat Bt both the natural and civil Death of the | 
ror E Tutor, is exactly conſonant to our Form. 
023. But if there be moe Tutors Teſtamentar 
then or Datives, and no Quorum expreſt in the Nomi- 
* nation ; neither the Death, (a) nor the Non- 


„ pronce of ſome will make void the Office. | 


) But in caſe the Gift or Nomination bear 

then Dan,] the Lord Dirleton in one Place is of 
n Opinion, that Tutors and Executors, tho on- 
0 6 ly fo nominate, have the Offices ſiuguli in 
raum, fo that any of them deceaſing, the Sur- 
bon vivers ſhould continue, jure non decreſcendi. 


Th Yet in another Place he ſtill leaves the Matter 
a doubtful ; and propones as an Inſtance the 


= Caſe of the Marquis of Moztroſe ; to whom his 
0 Mother, the Earls of Perth and Haddington, 
1 Dramelzier, and Sir Milliam '>7uce being na- 
** med Tutors by the Father, and the Mother 
* 1 £ and 
a wa — | | — 
2 (a) Hope, tit. Executors. Stewart contra Kirkwood and 
> legits Wi Muir, (b) Hope, tit. Tutors. Ruthven contra Ibid. 


fade contra Ed mondſton. 14 Feb. 1672, Ellers contra Scots 
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and the Earl of Haddingtom to be ſine quibus 
non; {he having re-married and he deceaſin 8 
bis Lordſhip moves the Queſtion (but dus 
not reſolve it) whether the Tutory in thy 
Caſe ſhould fall ? 

24. But as to this Queſtion, we may ſafeh Wl; 
venture in general to ſay, that where Tutor 1 
are nominate [ joint iy,] the Death of one make; il” 
void the Office: (a) And (for the ſame Re. 7 
fon) when a Quorum is expreſt, the Death d i 
ſo many as leaves not that Number behind, 
has the ſame Effect: And the Reaſon lies i 
the preſumed Will of the Defunct, or of hi 
Majeſty, if they be Datives; for when Tu . 
tors are nominate without either mentioning 


F jointly] or a Quorum, it appears that the l 
are all equally truſted; and therefore tho bu, 
one ſurvive, the Office ſubſiſts in his Perſon 0 
But when a Quorum is expreſt, or all name, 
[conjuntily] it ſeems that one of them is f. 


truſted without the others, or unleſs there bt 
ſo many acting joint iy: And therefore, as ever 
one of them in the firſt Caſe, or at leaſt th 
full Quorum in the other Caſe, muſt act and F 
authorize (tho regularly one is ſufficicat) 
while they are on Life; ſo upon the Departure 
of but one, when they are named joint) 
or of ſo many as breaks the Quorum, bel 
a Quorum is expreſt, the reſt can officiate i 


i : 
x 


- 


(a) As was decided 17 Fan, 1671, Drummond af Ric! 
fox contry ee of ee 
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more, their joint Adminiſtration being a Qua- 
ry in the Nomination or Gift. 

25. As to the civil Death of the Tutor, if he 
be denounced. Rebel (which Kind of Proſcri- 
'tios is reckoned civil Death with us) his Of- 
fee falls to the King, and his Majeſty may 
diſpoſe thereupon. (a) | 

26. The Period of Time alſo for expiring of 
Pupillarity (tho not of Minority) both as to 
Males and. Females, is the ſame with us as a- 
mong. the Romans ;, and our Computation too 
(both with. reſpect to Pupils and Minors) is 
le momento in momentum And this the Lords 
fand in the Caſe of a Minor, tho he wanted 
only 12: Hours of Majority. (%) 

27. As to the otlier Things T have remarked 
upon this Head, they generally take. place in 
Scotland in the Manner preſcribed by the Ci- 
vil Law : except that x. 'Tho with us Tutory 
cannot be ſa id to expire by the Tutor's being 
excuſed, ſince he may freely refuſe to accept 
the Office, yet he cannot fately renounce after 
he has once entred the Adminiſtration : 
And if by Colluſion a Decreet ſhould be pro- 
cured againſt him at the Pupil's Inſtance, de- 
cerning him to renounce, he will not be there- 
by liberate, even with reſpe& to Omiſſions 
atter the Decreet; becauſe he ought not to 

L 4 have 


— 


(2) As was found anno 1590, Grathen contra Dickſon. (b) 
29 Jane 1624, Drummond contra Laird of Cuninghambead. 
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have ſuffered it to paſs: (a) But if he time. 
ouſly renounce, or rather refuſe to acc 
(which in propromy of Speech cannot be cal 
led a Way of finiſhing Tutory, which never 
yet commenced) he cannot reſume the Office, 
) even tho he were a Teſtamentar. (c) But 
bare Forbearance,tho for ſome Years, doth not 
evacuate a Tutory Teſtamentar. (d) 2. The 
civil Death of a Pupil 1s ſcarce imaginable 
with us. 3. A Pupil in Scotland cannot ſo 
paſs into another Family, as to extinguiſh the 
Tutory: Tho if eAdoptions were in Faſhion 
with us, they would doubtleſs have the fam: 
Effects as among the Romans. | 


(a) 21 Fuly 1664, Scot of Broadmeadows contra Sut df 
Thirleſtane. (b) 6 July 1627, Campbel contra Campbel. ( 
Ibid. (d) By the former Deciſions, and the like 17 Decenl. 
1631, Auchterlony contra Oliphant, * e 
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Of Minors and their Curators in general. 


. 


©, X=AVING conducted the 

©J Pupil to the Entrance of a 

Life of ſome more Action, 

I ſhall now ſhift the Scene, 
ST” *> and attend him thither al- 
N ſo, till his compleat and 
perfect Age, during which Space he is no 
more called a Papil, but ſimply a Minor. 

2, This perfect Age both in Males and Fe- 
males, is by the Common Law, determined 
o be their 25th Year compleat : And the Rea - 
bn of fixing and determining a certain Peri- 
ad for it, is no doubt (what hath already _ 
| Obler- 


ve 


* 
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obſerved in Pupils) for avoiding Diſpute, 


Conjectures and Probabilities anent their x. MB 
rival at that Firmneſs of Judgment that de. Ws! 
nominates them perfect Men. And certainly Wl 
the fixing of a certain Period in this Caf, Wi 
is far more needful than in Pupils, whos Wl" 
Eſtates after the Years of Pupillarity expire, Wl” 
are yet under the Inſpection of Curator, e 
whereas after Majority, a Man becomes bo 
Tutor and Curator to himſelf. t 

3. But the Age of 25 Years is fixed upon ( 
(according to one of the famous Compilers d l 
the Pandect of the Roman Law) (a) becur MW! 
then generally the Strength and Vigour both 0 
of Body and Mind is compleated in both | 
Sexes. And this pretty well agrees with the | 


common Opinion of Naturaliſts, that about 
that Time, When generally the Body ceaſa 
to grow, the Mind allo arrives at its higbeſ 
Degree of Perfection, and its V igour and Con 
ftancy becomes then, if ever, evidently di- 
cernable ; becauſe tlie inceſſant Agitation d 
Humours in the Body (which greatly influ 
ence the Mind) generally ceaſes at that Age 
So that tho this Completion of Vigor is nu 
preciſely fixt to a certain Period of Time, b 
the Law of Nature; yet that the Determine 
tion of it does not flow meerly and purely 
N Law is, I hope, ſufficiently, 6 
vinced - | 4, The 


. FR 
—_ 1 
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(e) Olpian, in I. 1. 5 24 ff. de minor. 
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4. The Reafon why Pupillarity fooner ter- 
ainates in Women than in Males, is already 
given Part I. Tit. 8. But Law hath appom- 
ted the Minority of both Sexes: to expire at the 
ame Time; ſince the Reaſon given in the o- 
ther Caſe (viz, the earlier Maturity of Fe- 
males) does not at all militate here; neither 
can any Reaſon be afligned why the Years of 
Minority ſhould ſooner terminate in Females 
than in Males ; Nay, the frailty of their Sex 
(for which of old, they were under perpetual 
Tutory) ſeems to exact a longer 'Fime for 
their continuance under the Care and Inſpecti- 
on of another: Beſide, that it were a Hard. 
ſhip upon Women, to deprive them. of the 
benefit of Reſtitut ion (tho: they generally moſt 
need it) two Years fooner than Men. 

5. But tho Minority regularly and ordinav- 
ly does not expire till 25 Years.compleat ; yet 
ometimes Males paſt 20 and Women paft 
18, whoſe ſober Deportment and diſcreet Ma- 

of Affairs is ſufficiently known, get 
Diſpenſations from the Sovereign, whereby 
they are at liberty to adminiſter their own Af- 
firs without a Curator. But then, tho they 
be leſed, they loſe the benefit of Reſtitution 
againſt Deeds done by them thenceforth : (a) 
let in this, Law ſtill looks upon them as Mi. 
nors, that without intervention * 
an 


* 1 — 


— — — 


00 K 1, 2, C. de his qui Ven: tat. 
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and Sentence of a Judge, they can neither 
alienate. nor hypothecate their immoveab 
Goods or Heritage: (a) That being very jy 
ſtly preſumed to be of ſuch Conſequence, tha 
tis neither juſt nor ſafe for Perſons of ſo weak 
Judgment and {mall Experience to be intry. 
ſted with it. | 

6. But how it comes that even this Age a 
Period, at which they may procure ſuch Dil 
penſations, ſhould be two Years earlier fat 
in Women than in Men, hath been very muck 
controverted ; ſome ſaying that tis impoſſibl 
to aſſign any ſolid Reaſon of the Difference: 
( Others give this as the Ground of it, that 
tho for the moſt part Womens Judgments an 
weaker than thoſe of Men, yet ſuch Women 
as are naturally provident and careful, i 
they chuſe the Road of Virtue (their Paſſion 
or Affections being much more vehement) ar 
rive ſooner at Firmneſs of Judgment, and 
Prudence in Managery, than Men. 

7. Minority then (as is obſerved) does nt 
terminate till the 25th Year be compleat; 
which doubtleſs has been introduced in Fi: 
vours of Minors themſelves, that this Time 
(like Pupillarity) be counted to the laſt Mo 
ment; and therefore, if a Minor be leſed on 
the laſt Day of his 25th Year, he has ſtill tie 
Privilege of Reſtitution. (c) 


8. Ct 


2 (a) l. 3. = d. tit. (b) As Bachovius ad ra po ras tit. 4 
minor. (c) I. 3. . 3. f. de mino. 
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12. Obſerv. III. That this Power and g. 
gulty is ſaid to be [permitted] and Callel 
becauſe, tho there be Three Kinds of Tutor, 
one whereof is ſa id to be (given,) and the 
ther Two [permitted] by Law; yet in C 
ratory of Perſons under Age, :it is otherwiſe: 
For regularly there can neither be Curatgy 
Teſtamentar, nor Curators in Law to ſuch 
but only Datives, whom Law permits ar 
allows to be given by the Judge. The Rex 
fon of this is, becauſe a Curator is only give 
to thoſe who are paſt the Years of Pupillariy 
and that too only for managing their Aﬀai 
not for governing their Perſons : And ther 
fore, ſince after they ceaſe to be Pupils an 
commence Minors, they have Power to di 
poſe upon their own Effects in Teſtamen 
the wiſe Compilers of the Common Law han 
judged it abſurd to allow the Father any wa 
to provide concerning them after that Ag 
much leſs then is it tolerable, that the ne 
reſt of Kin ſhould preclude the Minor fron 
his free Choice of Curators. 

13. Obſerv. IV. That theſe Words [tom 
nage and adminiſter the eAffairs Sc.] at ou 
bold forth the main End and Defign of Cur 
tory and contain a ſhort Directory for Curato 
how to deport themſelves in that Off: 


which being chiefly intended for the Preſerv 


tion and Improvement of the Minor's Fortunc 
their great Care and Concern is maioly 7 | 
irecde 


( 


licected 0 theſe Ends. By theſe W ards algo 
this Office is not only diſtinguiſhed from 


he Power competent to Fathers over their 


Children, and Maſters over their Bond - Slaves; 


hut alſo from Tutor), which (as is already ob- 
erved) is principally deſigned for the Tuition 
d Government of the Pupil's Perſon. | 

14. As to the Curators of thoſe, who for 
bme other Cauſe than Minority, are 4zfit or 
wjeded to manage their own Affairs; theſe 
ue given to them either upon the Account of 
mental, or a bodily Defect. For the Firſt of 
heſe, Curators are given to Ideots, furious Per- 
and declared Prodigals: And for the other, 
hey are given to Dumb and Deaf Perſons, 
ud ſuch as labour under a perpetual incurable 
odily Diſtemper. Of all which I ſhall ſpeak 


z. Only here remark, that this Kind of 


uratory approaches very near to the Nature 
if Tutory in this, that (like to it) 'tis of Three 
Kinds, viz. Teſtamentar, Legitime, and Dative. 
a) For tho Minors can make Teſtaments 
temſelves, and thereby preclude their near- 
it Agnats from the Succeſſion, and therefore 
rom Curatory its natural Conſequent; yet 
he Perſons now under Conſideration as they 
innot teſt, ſo their Heirs and Succeſſors are 
rtain and known, like theſe of a Pupil ; For 


ich Cauſe Law appoints them to be their 


Curators, 


— | — — 


(6) L. 27, C. de Epic. aud, 


eh ton Curators, (if the Father's Dtin@ion have ng 
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prevented it) as the neareſt Agnats are i 
that Caſe Tutors in Law to Pupils. 

15. What further belongs to the Natur 
of Curatory in general, may be ſummed y 
in the following Rules. 1//: As any Perſyy 
not expreſly prohibited, may be a Tutor, f 
may he a Curator: And theſe who are debar. 
red from the one Office, cannot regularly he 
admitted to the other: But the Mother and 
Grand- mother, tho by ſpecial Privilege they 
are allowed to officiate as Tutors, upon cer: 
tain Conditions; yet can they not be Cu. 
tors, becauſe of the general Rule debarring 
Women from Maſculine Offices; to which 
there lies no Exception, but that one of thei 
being admitted to be Tutors to their owt 
Children. 5 | 

16. II. In ſome Caſes a Curator may be 
given even to a Pupil who has a Tutor: And 
this happens when the Tutor is rendred unit 
for the Office by Age, Sickneſs, or the like; 
or when he is excuſed from undertaking tit 
Managery, only for a certain Space. But ſuci 
are rather to be called barely eAdminiſtratu 
and Co-adjutors to the Tutor, than Curators: 
(a) And therefore the Occaſion ceaſing, tis 
Office alſo expires. (b) The Reaſon why 1 
Curator, not a Tutor, is given in this Caſe , 


1 13 ff. de tutel, I. 10 f. ult. ff. de excuſats (9 


PARTHE TIA: wy" 


cauſe of the other Rule I have already men- 
oned, that a Tutor cannot be given to a Pa- 
i] who has one already. H 07 FF. 

17. III. Tho a Curator cannot regularly be 
ominate in Teſtament, even by the Father; 
tif he be, he is to be confirmed by the Judge, 
5 has alſo been obſerved of ſome extra. regu- 
Tutors ; Part I. Tit, 3. (a) And the ſame 
ference (as to confirming with or without 
ißt ion) which was there obſerved betwixt 
he Father's Nomination, and that of the 

other or a Stranger, takes place here alſo; 
ho Cme are of Opinion that this is altered by 
poſterior Novel Conſtitution; ( whereby e- 
ery Man is allowed to nominate Curators in 

eltament, for managing any Means or E- 
ate left by himſelf to the Minor. 

18. IV. A Mother is neither bound to 
ave Curators to be given to her Children 
acept when they are yet Pupils, and need 
temporary Curator; (c) or any of them is 
Furious, an Idect, E9c.) (d) nor, if ſhe do, 
s the Judge confined to the Perſon craved 
ether by her or any other. Yet that, in ge- 
eral, a Minor mult have Curators (tho him- 
elk conſent not thereto) ſeems pretty clear 
ud plain, both from the Roman Hiſtory, and 
lit Analogy of their Law. (e) But this Que- 

„ ſtion 


(@) 1. 1. in fin. ff. de confirm. tutor. (b) Nov. 117. cap* 
l 5. I, (c) I, 1. ff. qui pet. tutor. (d) l. 2. 531. ff. ad ſon? 
Tatil. (e) 1, 1. S ült. f. de minogy - + — 
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ſion having been ſo m and acurately hay, 
died among the learned Expoſitors of thy 
Law, to ſumm up but the Heads of why 
has been faid on either Side, would far excey 
the deſigned Brevity of this Tract: Beſide tha 
the diſcuſſing ſuch a Queſtion, would not be 
altogether fo profitable to the Scotiſh Reads 
who perhaps is but little acquainted with thy 
Conſtitution of the Roman State: And fir 
thoſe who know it better, twill be much 
more profitable for them to go to the Fountain 
where they will find even the Expreſſions and 
Idioms ſuch, as will ſcarce allow an Abbrey; 
ate, far leſs a Tranſlation: to be made into + 
ny other Language. 

19. Only it may here be asked, what's tle 
Reaſon that Law has been ſo careful in provi 
ding that Minors be not deſtitute of Curator, 
ſince at all Adventures they are ſecure, as hay 
ing ſtill recourſe to Reſtitution againſt any Dei 
of theirs whereby they are leſed, and which pn 
vilege is no leſs competent to thoſe who have Cu 
rators than thoſe who have none? (a) To thb 
may be anſwered, that tis not only more deceit 
but ſafer for Minors to prevent their leſion by ti 
Prudence of a Curator; than that afterward 
they be conſtrained to betake themſelves t9 
the extraordinary Remedy of a Reſtitution 
which perhaps may fail to take effect, ; being 

| ecurer 


— 


(4) Tot. tit. C. fi tut. vel cur. interven. 
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teurer (as in the Proverb) to hold than to 
aw. (a) In fine, common Experience teaches 
us, that however pregnant and qualified for 
Buſineſs ſome few Youths may be; yet *tis 
beyond all doubt that this ſlippery Age is ſo 
generally attended with weakneſs of Judg- 
ment and ra ſhneſs in Counſel, that the com- 
mon Engliſb Proverb rarely fails to be here ap- 
licable, viz. That He who during this Stage 
F bs Life, Is his own Pupil, ſhall have a Fool 
po bis Tutor. | 3 

20. Yet here we may further remark, that 
Minor is confined to a Curator craved by a- 
nother to be given him, if it be only ad litem, 
hat is, a Curator only given to concurr with 
him in a Proceſs, whether he be Purſuer or 


Defender. (Þ) The Reaſon whereof is, leſt the 
Minor ſhifting to crave one for himſelf, the 
Sentence ſhould 3 altogether eluſory, as 


being pronounced againſt a Minor wanting 
a Curator to authorize him: (c) And there- 
ore the ſame will alſo take place in other 
iſes where the ſame Reaſon militates: As, 

t the Debitor of a Minor (whether compel- 
ed, or voluntarily) be to make payment of a 
Debt ; (4) or if the Perſon who was Tutor to 
im, ſhould defire to have his Tutory Ac- 
ompts made, and get his Diſcharge. (e) In 
M 2 all 


(a) l. ult. C. in quib. cauſ. reftit, in integ. nec. non eft* 
1. 2. C. qui legit. perſon. ſtand. in judic. (e) l. 54. ff⸗ 
on judic, (4) I. 7. & 2. ff. de minor. (e) l. 7. C. qui pets 


all which Caſes this Curator may in ſome 
ſpect, be faid to be given ad litem. 

21. Laſtly, tis here to be remarked, fh 
Curatory expires and terminates, not only h 
the Minor's becoming of Age, or getting; 

Diſpenſation from the Sovereign; but in 
ral other Caſes; and in ſhort (one or twog 
cepted) the ways of the Expiration of Cu 
tory of Minors are the ſame with thoſe of 7y 
tory, and therefore need not be here reyeay 
What relates to the Expiration of Curatory 
Majors, ſuch as Ideots, Prodigals, Sc. (þ 
be delivered in a Title apart. Vid. Ti, 3. 
Fra. | 


Laws and Cuſtoms of Scotland relating 
this Title. 


22. By the immemorial Cuſtom of f 

| Kingdom Minority in both Sexes, expires 

Years ſooner than among the Romans, vis 

21 Years compleat, and this as to all Caſe 

cept being a Tutor or a Curator ; for as 

| theſe, by expreſs Act of Parliament, the 
of 25 Years is required. 

23. This Term of Minority ſeems to ta 
been ſhortned by our Anceſtors, in Faro 
of Vaſſals, whom it was thought hard to 
barr for ſo long a Time from the Poſleſſion 

their own Eſtates; ſince at the Age of 21 tl 
are generally capable to ſerve their Supe 
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© that the Fortune needs no longer be de- 
ined upon pretence of want of a Vaſſal. 

hat the Time alſo of Minority, as well as 
Pupillarity, is with us computed e momento 
i» momentum, hath been already remark- 
d, (a) 

i This Period then of 21 Years compleat, 
b in our Stile called [ hesfect eAge :] tho in 
ome favourable Caſes, that Term is under- 
ſtood to commence much ſooner. Thus, a 
Legacy payable to a Maid at her perfect eAge, 
yas found due when ſhe was 15 or 16, tho 
not married: ( Which Deciſion is clearly 
ound in the Common Law. (c | 

25. As to the venia ætatis ſo frequent a- 
mong the Romans, Minors with us alſo may 
procure ſuch Diſenſations from his Majeſty, 
alter which they cannot be reſtored iz inte- 
hum: But whether ſuch privileged Minors 
my warrantably diſpoſe upon Heritage with- 
ut a Sentence, is hard to determine; ſuch 
Diſpenſations being very rare in this King- 
om : Yet 't is probable that ſince we have 
0 Cuſtom of our own to the contrary, the 
Diſpoſition of the Common Law will in this 
uſo take place. | 

26. The Deſcription I have given of Cura- 
dry exactly anſwers our Form. And as with 

3 — 


() Vid. 26. June 1624, Drummond contra Laird of Cun- 
"hambead. (5) 21. July 1626, Gold man contra Grieve. 
(*) And eaſily deducible from the Principle laid down in 
1. 8. 1. ff. de alim. legat. 
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us the Minor's Perſon after Pupillarity i; ah. 
ſolutely at his own Diſpoſal, ſo, before the 44 
1696, there was in this Kingdom only one 
Kind of Curatory of Minors, viz. the Dy. 
tive. g 8 

27. As to the great End and Deſign of the 
Office that I have mentioned, vi. the Prefer. 
vation and Improvement of the Minor's For, 
tune, that doubtleſs is here alſo mainly to be 
adyerted to by the Curator: Whence it 5 
that with us, he is not allowed to .authorne 
the Minor where Hazard predomines; nor 
may he buy Lands with his Money; but may 
give it out on 1 and relieve the 
Eſtate from Burden, tho there might be | 
tent Hazard of Security. 

28. And becauſe this Preſervation and Im. 
provement can ſcarce be accompliſhed, if the 
Minor be allowed to act alone; hence it s 
that tho when he has no Curators, and grant 
Diſpoſitions, Diſcharges, c. he only cant 
voke and reduce ex capite minorennitats ; jet 
if he be under Curatory, ſuch Writs without 
his Curator's Conſent are ipſo jure null and 
void. (a) For tho Curators do not act for their 
Minors, (as Tutors do for their Pupils) je 
do they conſent and act with them, (and ſ 
even Fathers alter the Nature of their Office 
according to their Children's Age, tho with 

N s out 
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(4) 20 March 1561, Kinkaid contra 
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ut Election or Formality. (a) ) So that both 
muſt concur : And therefore the Lords refuſ- 
d to ſuſtain a Diſcharge ſubſcribed by the 
urator, but not by the Minor: (Y) And in 
general, all Deeds done without this Con- 
courſe, are null by Exception, without the 
Neceſſity to alledge Leſion. (c Yet a Cu- 
rator with us can be no more auctor in rem 
wan than a Tutor: And therefore even a 
ather, tho Adminiſtrator in Law to his Son, 
cannot authorize him, if any Buſineſs, Con- 
tract c. be to be expeded betwixt them; and 
therefore Curators for that Effect muſt be 
given. (d) | 
29. As to the Firſt Rule forementioned, 
touching thoſe who may or may not be Cu- 
ntors, the Reader 1s referred to what hath 
been already ſaid of Tutors ; and particularly 
what was there remarked as to the Tutor's 
civil Death, takes place alſo with us, in Cura- 
tors: And therefore the Lords repelled a Cu- 
ntor, tho choſen in due Form, becauſe he 
was at the Horn and unrelaxed. (e) But the 
latter part of the Rule, anent the Mother, was 


M 4 never 
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(2) As was found 9. Jan. 1675, Mackintoſh contra Frazer 
of Strichen, (b) Ibid, (c) 19. Decemb. 1632, Maxwell con- 
tra Earl of Nithsdale. Hope de minor. Paterſon contra Wie 
hert, Spotiſmood de minor. Symſon contra Laird of Balgonze, 
(0 26. July 1564, Archbald Mackneil contra James Mackneil 
ls Father : And 3. June 1561, Maſter of Caithneſs contra 
Earl o aithneſs. (e) Hope Tutors 2. July 1529. and again 
July 1629, Gorbes of Ardbill contra his neareſt of Kin. 
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never admitted in our Practice; for as th 
Mother or any other Woman with us, m 
be nominate Tutor in Teſtament or given hy 
his Majeſty in Exchequer, ſo may ſhe be lay. 
fully choſen Curator. . 


i 


30. But for the Second Rule, tis very uſul 
in Scotland for a Curator to be joined with 
the Tutor in the Office: Which mainly tale 
pes in Caſe of Negligence, Malverſation, o 
Inability in the Tutor to adminiſter ; for i 
. theſe Caſes the Pupil and his Friends my 
4 crave the Conjunction of a Curator. (a) 

4 31. Touching Curators named by the P. 
ther, mentioned in the Third Rule, our Coq 
herein (till the Act 1696) was fomewhat 
exacter than the Pattern: For the Comma 
Law ordained ſuch to be confirmed by the 
Judge; whereas here, tho even before tht 
Ac, if Tutors de facto continued to act til 
Majority, they were liable as Curators ; Ie 
the expreſs Appointment of the Defunct, col 
not hinder the Minor, if pleaſed, to chuſe Cv 
rators. 40 

32. But by that Act of Parliament, (c) 1 

Father is allowed, “ in his Liege pouſ{te, to 

name not only Tutors but Curators for bs 

“Children, with this Quality, that they ſal 

&« not be liable for Omiſſions, and only cal 
« for himſelt, and not in ſolidam : 2 the 

* urators 


* | + 
(a) Balfour Tutors. 8. July 1524. (b) 6. Feb. 1633, Hi 
pers contra Hamilton. (c) W. Parl. 1. Seſ. 6. Cap. 8. 
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« Curators thus accepting are allowed to have 
« the Office during Minority, it being always 
u free to them to accept to be Curators, tho 
« named to be, and exercing as Tutors : 
u Yet if the Condition of theſe Tutors and 
« Curators change, and Complaint be thereof 
made to the Lords, they are allowed to or- 
6 dain them to find Caution, or remove 
6 them. PET | 
Some Defects of this Act have been al- 
rady remarked Part. I. Tit. 2. and now we 
may further, Obſerve I. That tho this Nomi- 
nation is expreſly ordained to be made only 
in liege pouſtie, to prevent the Father's being 
influenced, as to his Choice upon Death. bed, 
to his Children's Prejudice; yet it is ſo far 
ſtill of a Teſtamentary Nature, that it is 
Ambulatory. 1 
Obſerv. II. That even before making of 
this Act, when Curators hapned to be ex- 
preſly choſen with a Quorum, and with this 
Condition, That they ſhould be only liable for 
Deeds they conſented to, and to be free of Omif- 
ſons, they were till ſo approven by the Lords 
during their Office. (a) Yet both Tutors and 
Curators, unleſs nominate or choſen with 
theſe Qualities, are ſtill bound for Omiſſions 
and in ſolidum; but each has his Relief off the 
others: And therefore one paying to the Mi- 
nor 


— 


D 


(4) 25 Jan. 1672, Ramſay contra Maxwel, 
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nor when he becomes Major, and taking A.. 
ſignation, can only purſue the others pro vate, 
tho the Purſuit be in the Minor's Name. (a) 

Obſerv. III. That their not being cb. 
ged to accept as Curators, tho they have ex. 
erced as Tutors, ſeems to flow from a Princi. 
ple of the Civil Law, whereby a Man's having 
been Tutor, afforded him a relevant Excuſe 
from being Curator to the ſame Perſon. (b) 

Obſerv. IV. That theſe Curators allowel 
ſo to be named by this Act, and they only 
(in a juſt Deference to the Father's Choice) 
are not regularly bound to find Caution; which 
has been the cauſe of ſubjoining the latter 
Clauſe of the Act, impowering the Lords 
upon Occaſion, to oblige them to it. 

A Mother alſo with us (conform to the 
4th Rule laid down) is no ways bound t 
crave Curators for her Son; nor if ſhe do, 5 
his Choice at all confined to theſe preſen. 
ted by her ; he being not only at abſolute 
freedom as ta that, but (contrary to the Com 
mon Law) as to chuſing any Curators at all; 
and if he chuſe none, neither can any be gi. 
ven to him as a Minor, ſince by our Form hs 
own free Choice muſt preceed the Judges gt 
ving, which paſles in Courſe, and is but 
kind of ſolemn Confirmation ſine —— 

." 


1 
— ——_ — 
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(4) 11 Feb. 1630, Guthry contra Guby. (6) 5 18. Ink 1 
de excuſ. tutor. | 
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By our Cuſtom, and by the Act of Parlia- 
ment 1555, cap. 35. Curators may be choſen 
before and given by any Judge Ordinary ; 
which A& alſo preſcribes the Manner of chu- 
ſing uſed in thoſe Times; and (in conformi- 
ty to the Common Law) declares that they 
may be removed even by 5 inferior Judge. 
But not only has that Clauſe long ſince 
gone into Deſuetude, but even the Man- 
ner of chuſing is now quite altered, and a new 
one, ſtill in Uſe, exactly and accurately pre- 
ſcribed in the Year 1672. (a) 

The Form then of chuſing Curators in 
Sutlard according to this new AQ, is as fol- 
lows, Firſt, an Eai& is raiſed and emitted 
by the Judge, for citing two of the neareſt of 
Kin on either Side, to hear and ſee Curators 
choſen by the Minor, and decerned and given 
by the Judge: This Edict being duly exe- 
cuted by an Officer of Court, when the Day 
comes the Minor appears either Perſonally, or 
by Proxy (but the Procuratory muſt expreſs 
the Curators Names (I)) and gives in a ſub- 
ſeribed Nomination, wherein commonly he 
cxpreſſes a Quorum, and ſometimes names a 
ſne quo non: But in whatever Form the No- 
mination is conceived, *tis to be lookt upon by 
tic Judge as his only Rule, who without _ 
ther 


LO 
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(4) Parl. 2. Seff, 3. cap. 2. Cha. II. (5) Hope, Curators. 
22 June 1625, Marquis of Hamilton contra his Curators, 
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ther Enquiry, gives out an Act of Curatory: th 
the — Terms thereof, bs 0 
At the ame Time, and before any Accu » 
be warrantably extracted, the Nominees 1. 0 
ſo compear, and give in three Duplicates q L 
an Inventar of the Minor's whole Means an 
Eſtate, two whereof are to remain in the tl 
Clerk's Hands to be made forthcoming tothe 4 
Friends, if called for; and the third is deli. ® 
red back to the Curators, who with the Judge n 
and Clerk of Court ſubſcribe all the this 
Duplicates. And then the Curators havi 
made Faith de #ideli, and found ſufficient Ca 
tion for the Minor's indemnity, the AR d 
Curatory is then, and not till then, extradted, 
with the Inyentar ingroſſed: So that it be 
comes at once the Curator's Warrant for hj 
future acting, and a Charge upon him whe 
he makes his Accompts. 
The Curator's ſubſcribing this Act (or th 
Warrants of it) has always been thought þ 
neceſſary towards its ſubſiſting , that tle 
Lords found an Act of Curatory null for wat 
of it: (a) Yet their Lord ſhips ſuſtained a Cum 
tory wherein the Curators made no Faith, be 
bauſe they had found Caution, which, tus; 
thought, ſupplied the want of the Oath: (i) 
And the ſame was found afterwards (c) allo g 
the 
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(a) Hope, Curators. 23 Feb. 1626, Sibbald contra Hy 
and Lindſay, (b) 10 and 11 Jan. 1613. (c) 9 Dec. 16th 
Lady Barr contra Will, Wallace, 18 Nov, 1671, Caſs con. Eli. 
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the Caſe of a Tutor: But the Reaſon why 
Curators both make Faith and find Caution 
js, becauſe they (as to the Manner of their 
Conſtitution) do very much reſemble Tutors 
Native, who are bound to do both. _ 

As to theſe Acts of 2 Obſerve I. 
that when a Minor is to chooſe Curators, if his 
Age be objected to, he is obliged to prove that 
the Lears of Pupillarity are expired: (a) But if 
they be choſen before that, the Election may be 
reduced, even tho he be in the very Contines 
of Minority. Thus the Lords reduced an Act of 
Curatory, becauſe the Curators were choſen 
but a Month or ſo before expiring of the Tu- 
tory: And the Curators ſo choſen were refuſed 
their Expences. (J) Yea ſuch an Act was found 
null by Exception : Nor was the Tutor found 
obliged to reduce it; ſince the Proceſs might 
aſt till his Office expired, and ſo the Pupil 
might ſuffer in the ixterim. (c) 

Obſerv, II. That the Act of Curatory 
being duly extracted, there is no need of any 
ſolemn Induction of the Curator into the OE 
tice; but he may brevi manu enter to the Mi- 
nor's Lands, tho poſſeſt by the Tutor, with- 
out Danger of Ejection ; neither in that Caſe 
will the Tutor have any Action of Spulzie of 

the Corns growing on the Ground, which 
were ſown 1 him as Tutor. (4) 
| a} Obſerv. 


7a) 12. Decemb, 16 105 "Tours contra Tours, (05. Decemb. 
1627, Ramſay contra his Curators. (c) 19. Decemb. 1634, Camp « 


ban contra chaſmers. (d) 11. July 1610, Bruce contra Sjngloire 
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Obſerv. III. That tho our Form as p 
ſeribed in the above cited Act, be exactly t 
be followed in all Elections of Curators made 
within this Kingdom; yet if Curators be gi. 
en to a Scotsman reſiding in another Nation 
after the Form and Manner uſed there, it vil 
be ſuſtained in Scotland. Thus, an AR of Cy. 
ratory made after the Form of Exgland, wy 
ſuſtained by the Lords for a ſufficient authori 
Zing, as if made according to the Preſcriptia 

of our own Laws. (a) | | 
Obſerv. IV. That if Curators be choſe 
[jointly] or with a Quorum, in the former 
Caſe, (as was already obſerved in Tutors) al 
muſt accept; and in the latter, as many at 
leaſt as will make up the Quorum; otherwik 
the Election and Act following thereupa 
is void. And ſo a Curatory was found 
null, where the Act bore that the Curator 
were named [joint ly,]or Three of them to be 
a Quorum; ſeeing only Two of them acceyt 
ed, whereas all Three ought to have done it 
( Yet Curators being choſen Three n 
Number, or any two of them, the Mother 
being /ine qua non, and deceaſing; the Minor 
was found ſufficiently authorized by the other 


Two, he appearing and judicially acknowledy; 


ing the ſame. (c) The like whereof = . 
oun 


(a) 12. Novemb. 1624, Nafmith of Poffaw contra the Hell 
of Jobn Naſmith. (b) 25. June 1672, Ramſay contra Ma 
el. (e) 4. Jan. 1666, David and Andrew Fairfuls conn 
Simi. 
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und in Caſe of the Non- acceptance of one. a) 
Ohſerv. V. That tho there be a Quorum ex- 
reſt in the Act, yet all are liable in Diligence: 
uud if a Quorum act hurtfully, the others are 
o rave them to be removed, and what they 
are ſo done, to be reſtored. ( — * 
As to the other ways of terminating Cu- 
ntory beſide the Minor's becoming Major, 
here needs little be added to what's alread 

1d anent Tutory, Part x. Tit. alt. Only it 
zy be remarked, that Curators being thus 
onſtitute by a Judge, cannot be liberate by 
he Minor's Conſent : And therefore the Lords 
und that a Decreet againſt a Minor, on his 
onſent, did not liberate the Curators from 
heir Office: (c) Far leſs then can they demit 
vithout his Conſent, when they pleaſe ; for 
complained of for Miſmanagement, they 
my be obliged By Sentence of the Lords, to 
onſent to the Nomination of a Factor, to ma- 
age the Minor's Eſtate, Yet in ſuch a Caſe, 
hich lately occurred, a Minor having given 
12 Nomination of a ſufficient Perſon to be 
Is Curator, in Place of thoſe who offered to 
emit ; the Lords accepted their Demiſſion. 
) And upon the Reverſe, when the Minor 


dg. Wiclines that the Curators themſelves ſhould 
al manage 
und 1 3 rl 
Neil (s) 11. Feb, 1676, Furnbul contra Rutherford, (b) 25. Jan: 


72 Remſay contra Maxwel. (c) 21. Fuly 1663 Scot of 
melmeadows contra Scot of Tbiriſtaus. (4) 22. Feb, 1712. 
nlounſtor contra his Curators. 
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manage, yet they are not bound to be Faq 
or Servants., but may cauſe the Minor can 
ſtitute ſuch, other wiſe they may crave to þ, 
exonered. (a) 
Laſtly obſerve, that the Curatory of ali 
man expires if ſhe marry ; and thereafter t 
ſufficient to call her only in any Proceſs, aul 
the Husband for his Intereſt. (þ) 


She this 6.4 — 4 


— „ T——— — —_— 


T2177 1 
Of the various Kinds of Curatory, 


1. ROM what hath been ſaid in thi 
F laſt Title of Curatory in genen 
tis obvious to remark that it naturally divide 
itſelf into two Branches. Curators then ar 
either Ordinary or Extraordinary. The fil 
of theſe have been already treated of, and ſom 
things further will occurr to be obſerved 1 
bout them, in the laſt Title of this Part. 
2. It will be ſufficient therefore here to d 
ſerve, that theſe ordinaryCuratorsare either g 
ven ad xegotia,or adlitem; or laſtly for concur 
ring with the Minor in ſome particular Deet 
which to their Completion require the Inte 
vention of a Curator. Thoſe ad * 
k U | 
(a) Viſc. Stair Inſtit. tit. tutors Cc. (b) 19, Feb. 10 
Edward Sinclair contra — Sins lar. 
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ach as I have already ſpoken of, and who 
re given for managing the Minor's whole 


Affairs. i i 3 
z. A Curator ad litem, is he who is given 


Fr conſenting and concurring with the Minor, 
oben he becomes a Party in a Proceſs at Law, 
ether as Purſuer or Defender. And ſuch a 


Curator may be given to him either at his own 
Requeſt, or that of his Friends ; or even (as 
as obſerved in the former Title) at Deſire 
f the other litigant. 
4. This Curator ad litem may be given 
ot only by the Judge, in whoſe Juriſdiction 
he Pupil reſides ; or where all or moſt of the 
Lands in Controverſy ly, but by any Judge 
before whom the Proceſs is tabled : And in 
his alſo, he differs from other Curators, that 
Law does not at all bind him to find Cauti- 
mn for the Minor's Indemnity : Becauſe a 
urator ad /item as ſuch, does not intromet 
mthany of the Minor's Effects; and as to the 
Event of the Proceſs, *twere hard he ſhould be 
put to find Bail for that; ſince for the moſt 
fart it depends upon the Juſtice of the Mi- 
dos Claim; and before an ignorant or cor- 
wpted Judge, upon meer Chance. (4) 
5. There are other Curators (as I have 
ad) who are given for conſenting and con- 
ring with the Minor in ſome particular 
extra. 


— 


(©) Vid. l. 3. C. do in lit. dand. tutor. 
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extrajudicial Acts, which to their comp, 
ting want the Intervention of a Curator: $4 
as receiving payment of Debts due to the M. 
nor, and concurring in diſcharging the ſame 
taking in the Tutor's Accompts ; conſtituting 
a competent Tocher to a Female Minor; a 
the like. But ſuch are not properly Curator 
of Minors, but given allenarly for the greats 
Solemnity and ſecurity of that particular Dee 
which being over, their Office (like that d 
a Curator ad /item) ceaſeth of Courſe, 

6. As to the other Member of the Divi 
on, viz. Extraordinary Curatory ; theſe Cy 
rators are either given to Perſons or to Fy: 
tures, They who are given to Perſons (ui 
principally, and by conſequence to their B. 
ſtates alſo) are the Curators given, in ſony 
Caſes to Pupils, (of whom J have alread 
ſpoken) thoſe given to Ideots, furious Perſoꝶ 
Prodigals, deaf and dumb Men, Sc. of whon 
I am to treat in a Title apart. To this Clas 
allo of perſonal Curatory may be referred that 
which is competent to a Man over his Wife 
Perſon and Fortune, which widely diffen 
from the Curatory of thoſe under Age. La, 
Of old all Ecclefaſtical Tncorporations, {ut 
as Monaſteries and the like, were und: 
Curatory : But this alſo being not only © 
reign to the principal Subject of this Tra 
but generally gone into Deſuetude, tis full 


eient to have named it. , 
| 7. Cu. 0 
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d. Curators given to Means or Fortunes 
e, 1. Thoſe of Women with Child, viz, when 
WAR Man deceaſed leaving his Wife with Child, 
meWMyhich, if born, would ſucceed to all or part of 
tin ſis Eſtate, in that Caſe the Common Law 
au nowed the Mother (yet with Child) to be 


1 the Interim entred to the Poſſeſſion of the 
Fortune: It being but a Nind of temporary 
poſſeſſion, ſince *twas poſſible that the Child 
might never be born, and then other Heirs 
ould take place. 


with 8. This Kind of Miſioz (as it was termed) 
Cuhvas fo favourable, that it took place tho it 
Heere controverted by the next Heirs or Sub- 
n trutes, that the Mother was ever married 
ro the Defunct, or that ſhe was really big: 
mend ſhe being once poſſeſt, was allowed to 
cadfMcontinue therein, till ſhe was either delivered, 
oer had miſcarried, or till it became certain 
nonfat ſhe had not conceived : In which laſt 


aſe only, ſhe was obliged to refound the 
harges expended on her Entertainment du- 
ing that time; but not otherwiſe. (a) 

9. During this Miſſion there was commonly 
| Perſon pitcht upon, who was ſaid to be 
even Curator to the big Belly () (a Word 
that ſounds harſh in our Language, but can- 
not be otherwiſe tranſlated) whote Duty was 
allot an Aliment for the Mother; and that 
N 2 whe- 


8 


(©) Vid. l. 1. 3, 4. ult. 1. 3. ff. de ventr. in poſſeſſ. mitt: 
) In the Latin Curator vemri datus. 
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whether. ſhe had brought a Tocher or ng. 
becauſe ſuch Aliments are as properly gha 
to the Child as to the Mother. But at th 
ſame time there was alſo a Curator given, fy 
managing the Eſtate: And commonly ont 
and the fame Perſon ſerved for both: Or i 
Creditors and Heirs ſubſtitute were jealous a 
a ſuppoſititious Child, a Perſon of whoſe Car 
and Circumſpection all Parties were fatisfe 
was nominate by the Judge, for preventing 
thereof: (4) And this Curator's Duty and 
Riſque was almoſt the ſame with that of Ty, 
tors and Curators, given to Pupils and M. 
nors. (U) 
10. II. In the Roman State there were lile 
wiſe publick Perſons, who were called Cw 
tors of the common Good of Cities; and other 
who were Curators of the publick Works.(c 
Theſe in general (like all other Managers 
Things not pertaining to themſelves) were 
bound to find Caution and account for their 
Intromiſſions, E9c. but this is foreign to the 
Deſign of this Treatiſe. 
11. III. To this Kind of Curators wiv 
are given to the Means and Eſtates of Major, 
may be referred theſe who are given for pre 
ſerving and managing the Eſtates of Perſons 
who are out of the Country, and have kit 
no Factory: As alſo the Curators of —_ 
atts 


18 . 9817. & ſeqq. ff. de ventr. in poſſ. mitt. (6) d 
I. 1. $22, (e) Tot. tit. ff. de admin. rer. ad civit. peri 
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va Wt (whom now-a-days we call Factors) 
tle when by the Judge's Sentence the Creditors 
rare allowed to poſſeſs. This Kind of Curato- 
on: Wi or Factory is always, in ſuch a Caſe, expe- 
Jr i Went, and ſometimes abſolutely neceſſary ; it 
bak being atteſted by common Experience, that 


Thing committed jointly to the Care of ma- 
ny, tho all have an equal Intereſt in it, yet 


tn; s frequently neglected by all. (a) 
all 12. This Kind of Curatory being much a- 
* kin to that which is the main Subject of this 


Il. Part, and the knowledge of its Nature 
and Effects very uſeful in daily Practice, 


lle twill not, I hope, be either impertinent or 
H unprolitable, to turn a while aſide after it. 

hes 12. Theſe Curator then or Factors, are 
g( nſirute either by pablick eAnthority, or pri- 
rs 0f vate). They may privately be impowered 
Wer by a Commiſſion from the Creditors them- 
* klves; in which Caſe, if they all do not a- 
) the 


ee in the Choice of the Perſon, he is only 
accountable to thoſe who electel him: But 
the Diſſenters may join themſelves to him, 
and overſee, in concourſe with him, the Ma 


pie A nagement and Sale of the Eſtate. (b) 
* 14. By public Authority fuch a Curator is 
1 


lad to be conſtitute when the Judge Ordinary 


ruft appoints him: And this may be, if either all 
ae the Creditors agree upon the Perſon, but de- 
(b) d N 3 ſire 
tin. > 4 


(% Vid. I. 8. ff. quib, ex cauſ. in poſſeſſ. eat. () I. ult. 
de curat, bon. dand. 7 wh 9 
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ſire he ſhould be publickly approven and ay 
thorized by a Judge; or when they do ng 
accord among themſelves; and then the Judge 
preferrs him who has the Suffrages of the 
major Part. (a) But after this judicial Con 
ſtitution of a Factor, none of the Creditors 
themſelves can intromet ; neither can they 
thereafter, at their own Hand, make choice 
of another Factor, but the whole is to be ma: 
naged and adminiſtred by the Perſon thus au- 
thorized, who therefore is liable and account; 
able to them. ( 

15. But tho the major Part of Creditors 
conſent not to the Conſtitution of a FaQtr, 
or neglect to crave one to be appointed, when 
the common Debitor is notoriouſly Bankrupt; 
yet *tis incumbent on the Judge himſelf to no- 
minate him ex officio: it being the Intereſt as 
well of the State, as of private Perſons, that 
no Man be ſuffered to abuſe or miſapply even 
that which is his own ; nor that the Means 
of an abſconding Bankrupt be ſquandred by 
himſelf, or embezled by others. 

16. This Curatory or Factory, tho by tle 
Common Law it was reputed a publick Office, 
like that of Tutors, Syndicks, Oc. (c) Yeti 
this the Curator boni datus rather reſembled 
a Precurator or private Mandatar, that even 
by that Law, he cannat be compelled to . 

ce 
(a) 1. 2. ff. d. tit. (b) 1. ult. f. d. tit. junct. 1. 9. ff de 
Furat. fur. (e) 1. 1. S ult. ff, de muner. & hogore | 


Mk. - A 


irn TIF. « .:. 


a Nest the Office; or if without his conſent or 
not oo ledge he be conſtitute, he is nowiſe li- 
be, if he do not intromet. But if none be 
the Mund willing to undertake the Office, in this 
on- Nureme Neceſſity a Perſon may be compel- 
ors Med to it; but this only by Authority of the 


mereign. (a) Yet in that Caſe he will doubt- 
Ice Nes be allowed to propone what juſt Grounds 
ne: r Excuſe he has; ſince that is not denied to 
au: WT utors, Curators and others who are called 
int. to publick Offices. (b) | 
17. Yet if the Factor once voluntarly accept, 

0's he cannot demit at his Pleaſure, except for a 
lor, juſt Cauſe, For even a common Mandatar or 
hen WMCommiſſioner ; or a private Arbiter to whom 
Pt; iz Cauſe is ſubmitted by the contending Par- 
00- ties, have it not in their Power to lay down 
45 WMtheir Offices, without alledging a reaſonable 
hat WW Cauſe why they cannot or will not pro- 
Vl Wicced. /c) | = 

18. Whether one or moe be conſtitute ; or 
whether jointly, or by dividing rhe Manage- 
J into Parcels, is not at all material; ſince 
all this depends upon what's agreed upon at 
© Ae Nomination. (4) Neither is there any dif- 
u krence whether one of the Creditors be na- 
led BY ned or a Stranger, providing the Nominee be 
x: . N 4 ſuffi- 


11— 


ept (a) I. 2. § 3. & ult. ff. de curat. bon. dand, (ö) Arg. pr. 
— nt. de excuſ. tutor. junct. t. tit. ff. de vacat. muner. (c) 
hs . 9. § pen. & ult. 1. 10, 11. ff. de recept. arb. l. 23. & 


4 ff. mandat. (4) l. 2. $ 2. l. 3. ff. de curat. bon. dand. 
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ſufficiently qualified for the Office; a0 
therefore an Advocate, a common Procur, 
tor, a Notar, Oc, may warrantably be m. m 
minate. 22655 8 or 
109. Yet by the Analogy of. the Common 
Law, Women ſeem to be debarred from thi 
Office: (a) As alſo they who are Debitors 9 
to the common Debitor. Yet ſome learned 
Expoſitors of that Law, (Y) are for admitting 
Mizors, providing they have paſt the 1th 
Year of their Age; becauſe then, by the 
Common Law, they might be publick Pro. 
curators. But this, however it may hold in 
ſuch Factors as are privately conſtitute by 
common Conſent of Creditors (who may 
thank themſelves if they ſuffer loſs by entri- 
ſting their Affairs to a Minor) yet it cannot 
take place when the Judge appoints a Fattor 
ex 0frcio: Since both the Minor and his Cau. 
tioners have the benefit of Reſtitution, if he 
be leſed by his Intromiſſion; nor have the 
Creditors any recourſe againſt the Judge who 
conſtitute him. 
20. The great Duty of this Factor upon a MW 
bankrupt Fortune is, either by himſelf or vs 
Subſtitute (for ſuch he may appoint, but up- 
on his own Peril) (c) to make up an Ixvena Ml 
of the whole Things committed to his Charge, iM' 
| as 


— 1 


0b 2. ff. de R. J. junct. 1. 1. $ ult. ff. de muner. & bo- 
nor. (c) As Mattheus tract. de auction. lib. 1. cap. 7. num. 
9. (e) J. 2. § 1. ff. de.curat, bon. dan. 
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15 2 Tutor is bound to do: (a) And then he 


5 to Manage, adminiſter, ſet Tacks, yea and 
make Sale firſt of the Things that may. periſh 
or be depretiate by i long keeping, next of o- 
ther Things, and divide the Price among the 
Creditors in proportion to their reſpective 
Sams. (+) But this Location or Sale is to be 
confined to theſe Things that have not been 
already ſet or {old by the common Debitor; 
unleſs it have been done after he became 
Bankrupt, to defraud lawful Creditors; for 
then the Deed may be reduced upon a known 
Principle of Law. (c) His Office alſo extends, 
by the common Law, to the purſuing for 
Debts due to the common Debitor, and defen- 
ding him in Proceſſes, whereby any Part 
of the Eſtate might be evicted. (4) 

21, From this adminiſtration of the Factor, 
there devolves upon him a double Obligati. 
on; one to the common Debitor, the other to 
the Creditors. To the common Debitor he 
5 liable for whatever periſheth thro? his fraud 
or groſs Fault. Only with reſpect to the 
Bankrupt, he is not bound to adhibite fo 
great Diligence, as he does in his own Affairs; 
wich is ſingular. (e) And on the other Hand, 
te has the Bebitar bound to him for whate- 
rer he fairly has expended ; which alſo he 

can 


(4) l. 15. ff. de reb. auct. jud. poſſid. (5). J. -1- C ult. l. 
ut, f. de Curat. bon. dand. (c). I. 1. ff. quæ in fradd. cre- 
it, (4) J. 2. § 1. ff. de curats.ben. dand. (e) i. 9. & 5. ff. 
de reb. auctor. jud. pofl. F 


—_ 
* 
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can recover off him, tho neither the Eſtate find 
a Buyer, nor the Price recovered for it en. 
tend ſo far as the Debts do. (a) 

22. But to the Creditors he is liable either 
by the Mandat or Commiſſion he received 
from them; or if he be conſtitute by the 
Judge, they have Action againſt him as neg 
tiorum geſtor, for giving Account of his Intro- 
miſſions in the ſame manner as Tutors, Cura. 
tors c. are oblidged. And here with Re. 
ſpect to the Creditors, he is bound to the fame 
Diligence that he or any other prudent man 
adhibites in his own Affairs: /b) But the 
Creditors have no tacite Hypotheque in his 
Goods or Eſtate; that being the peculiar 
Privilege of Minors. 

23. This Office expires by the Death of the 
Factor, it being purely perſonal. (c) It termi. 
nates alſo by all theſe other ways whereby 
Tutory and Curatory expire, except in Caſes 
plainly peculiar to theſe Offices. But chiefly 
and naturally it ends, when all things are per- 
fected, for expeding whereof it was appoint 
ed. And therefore, if thereafter other Credt- 
tors ſuperveen, tho they may (if preferable) 
recover their Shares from the Creditors tlut 
are diſmiſſed; yet have they no Acceſs again 
SS - 7” 

458 | Lans 


— 9 d. I. 9. C. 3. (b) E 1. 5. 17. junct. &. 22. ff. de rent! 
in poll; mitt. Fs L. i. 8. vie? Fl de = & honor. ( 
Arg. I. ult. ff. de Cur. bon. dand, 
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Lars and Cuſtoms of Scotland relating to 
ths Title. | 


24, The forementioned Diviſions and vari- 
ous Kinds of Curatory (except the Cxrator ven- 
ji dats) do in the ſame Manner take place in 
ur Practice, as by the Common Law. 

25. As to the Curator ad litem, he is always 
nominate by the Judge in the Proceſs, where- 
na Minor is Purſuer or Defender, upon Ap- 
plication either of the Minor himſelf, or of the 
other Party: And uſually Choice is made of 
the Minor's Advocate or Procurator in the 
Cauſe, 

26 But as this Curator can only authorize 
in purſuing or defending in a Proceſs, ſo all ex- 
trajudicial Acts are undoubtedly without his 
Province ; and therefore as he cannot inter- 
pole his Authority to the Minor's entring 
Heir to his Predeceſſor; ſo there ſeems to be 
a far ratio that he cannot authorize him in re- 
nuncing to be Heir. Yet if a Minor be charg- 
« to enter, and thereupon purſued, and a 
lwator ad litem given to interpoſe in that Pro- 
ls, the Lords upon Application will autho- 
ze that Curator, to give in a Renunciat ion 
r him. (5) But then this is done by him, 
not as Curator ad litem (for then he would 

need 
(«) As they did 5. Jan. 1711, George Pyper Suppli- 


nt 


= 
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need no ſpecial Warrand from the Lords) but 
as belonging to that other Claſs of Curators] 
have mentioned, who are giver for conſentin 
and concurring with the Minor in a particular 
eAfﬀair, which to its Completion wants the Ty. 
tervention of a Curator. * 
27. Yet ſometimes this Curator ad litem i 
needful and muſt interveen, tho the Minor 
be already provided of a Tutor or Curator 
tam ad lites quam ad negotia: And that is, 
when any Action or Proceſs falls out betwixt 
the Tutor or Curator himſelf and the Pupi 
or Minor: For in that Caſe he can far le 
authorize him, than when an extrajudicial 
Tranſaction is to be expede betwixt them, 0 
ſince thereby he would be auctor in rem ſuam ol 
with a Witneſs. Thus the Lords ſuſtain'd A- .. 
ction at the Inſtance even of a Father againſt I 
his own Sons being Pupils, tho by Law be Ml? 
ought to defend them, and is their Admiai- WW”? 
ſtrator and Tutor: Vet he was not found MR Y 
thereby precluded from any lawful Purſuit 
competent againſt them; ſeeing before intent. 
ing of his Action, the Pupils were provided 
of Curators to defend them, by Sentence ofa 
Judge, upon Application of their Mother's Fa- 
ther. (a) Yet now # Tutor or his Aſſigney can 
have no Proceſs againſt the Pupil, till his Ac- 
compts be made, the Aſſignation _ . 
| ume 


— 
K* 


0 7. March 1623 Lord Bargen contra his Sons. 
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med to be procured with the Pupil's Means 
and to his Behoof. (a) 
28. As to the extraordinary Curatory of 
Perſons that T have taken Notice of ; that e- 
ren Pupils wich us may in ſome Caſes get not 
caly Curators ad litem but ad negotia, hath 
been already remarked : And this mainly 
ukes Place, when any extrajudicial Buſineſs or 
Contract is to be diſpatched betwixt the Tu- 
tor and his Pupil. Nay, a Curator tam ad li- 
tes quam ad negotia may (as I have had Oc- 
calion to obſerve) be joined to a Tutor, Who 
z either negligent or unable to adminiſter, (b) 
But the Jzusband by our Cuſtom is undoubt- 
ally Curator to his Wife; ſo that no other 
Curator needs be conveen'd, or concur to au- 
thorize her. (c) 
29. But tho, when a Man deceaſes leaving 
b Wife with Child, (who would be ſole Heir 
he v him if born) *tis probable that the Lords 
n. won Application made by Parties concerned, 
i Vould in the iaterim ſequeſtrate the Eſtate in 
ut the Hands of a Factor or Curator bonis datus, 
who would be bound ( beſide her Jointure) to 


pay for her Aliment till ſhe were delivered, 
ea beauſe the Child being then pars viſcerum 
a. tri, the Entertainment of her is really ali- 


nenting the Child; yet tis without any pre- 
EK cedent 


(e) 24. Jan. 1662, Ramſay contra Earl of Winton, (b) Bal- 
uur tit. tutors. 8. July 1534. (c) Hope de minor, French 


contra French and Cranſton. 19 Feb. 1564, Edward Sinclair 
(tra — Sinclair. a | 


MVSEVM 
RRITANNICVH: 
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cedent in Scotlazd, that I know of, that the Ml y! 
{ſhould be a Curator properly weatri daty. My! 
That monſtruous Cheat of pauming a ſuppoſ. WM tor 
titious Child upon a Family, having never Ml ni 
been heard of in this Nation, and therefore , 
needs not ſuch cautious Circumſpection for Ml thi 
preventing it. | wl 

30. We have here alſo various Kinds of {Ml hil 
publick Curatory, which as much differ fron Ik 
thoſe among the Romans, as the Conſtitution {ty 
of our Kingdom and their State do. Some of Mike 
theſe Curators are conſtitute with us by Pr. Ine 
tent or Commiſſion from his Majeſty ; others Hier 
by free Choice, eſpecially within Burghs. But Bu 
to run thro? all theſe Offices, diſcourſe of ther Man 
Natures and Effects, and but point at the Du-Wlral 
ties incumbent on thoſe who are 1ntruſtel ¶ but 
with them, would require a diſtinct Trad; ies 


beſide that *tis too foreign from the main De. 
ſign of this. : oft 

31. But beſide all theſe I have mentioned, Moir 
there may in our Practice ſeveral other Occaſio MO 
fall out for appointing a Curator honis, hom 
we call a Facior or Chamberlain on an Eſtate 
Thus a Perſon may be nominate by then 
Lords (who alone are cloathed with the Tr«fter 
torian Power) to manage the Eſtate of one 
that's abſent and hath left no Factory (which 
nevertheleſs they lately refuſed to do, upon 


Application of one who offered Caution. YAY 
FI, | aw 


(a) 13. Fuly 1708, William Stuart Supplicaat. avis 
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when a Man deceaſes, leaving an only Son 
who is out of the Country. (a) Such a Cura- 
ory may alſo take place, when a Perſon en- 
nils his Eſtate upon the ſecond Son of a Fami- 
ly, which failing upon the ſecond Son of ano- 
ther: There being no ſecond Son of the firſt 
when the Entailer dies, tho there be a poſſi- 
blity of one: Such a Curator in that or the 
lie Caſe, is uſually conſtitute by his Maje- 
h who will have full Power to adminiſter 
the Affairs of that Eſtate, like a Tutor, as if an 
heir had been entred : And his Duty in ge- 
ers MW ncral is (beſide managing the extrajudicial 
ut WBuſineſs) to purſue all Actions competent to 
cir an Heir: Nay, he is to be called paſſrve in all 
)u- ral Actions, which tend to affect the Fortune; 
el but is accountable to the Heir when he en- 
Ares. (b) 

32. As to the laſt Kind I have mentioned 
of theſe Curatores bunorum, viz, ſuch as are ap- 
pointed for managing bankrupt Fortunes ; the 
Occaſions of that Office are but too frequent 
(eſpecially of late) in this Kingdom: And the 
Multitudes of ſequeſtred Eſtates (which de- 
rominate us a very unthriving People) toge- 
her with the frequent Miſmanagements, and 
mlve Tricks and Subterfuges of ſuch Fa- 
lors, having according to the old Proverb, 
| 5 neceſ- 


(s) Which fell out within theſe few Years, in the Caſe 
lhe Earl of Winton. (b) 24 July 1677, Lord Meluil and 
"ard MeFvil his Son, contra Sir Williem Bruce. 
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ca) neceſſitate the Lords of Seſſion to fall late. 
ly upon diverſe full and exact Regulations f 
their Managery, to which ſcarce any ching 
can be added; *twill be ſufficient here to ſet 
down Abbreviates of the ſeveral A&s of $e. 
derunt, wherein thefe Regulations are con- 
tained ; which, *tis hoped, may not prove al. 
together unuſeful to the Heritors, Creditorg 
and Factors upon ſuch Eſtates, at leaſt tg 
theſe who reſide at a diſtance from the (al 
lege of Juſtice, and have not acceſs to ſee the 
Regulations, or know of their Promulgation, 
33. Firſt then, tho *tis true that Creditor 
upon a bankrupt Fortune, when agreed 2. 
mong themſelves, and when there is no debate 
about Preference (which ſometimes falls out, 
when a Merchant breaks, having no rel 
Debts affecting his Eſtate, but only perſonal 
Bonds, Bills, £5c.) do often for avoiding un 
neceſſary Charges, privately make choice 0 
a Perſon for adminiſtring the Eſtate, who 5 
accountable to them in the Terms of his Fa. 
Qory ; yet *tis both more uſual and fecur 
that ſuch a Factor be nominate and appointel 
by the Lords, who (tho the Eſtate be not er 


hauſted by Debts) will, upon Application made 
by all or moſt of the Creditors, ſequeſtrate 


the Fortune in the Hands of a Factor, who! 


not only accountable to the Creditors, and , d. 


1 


(a) Ex malis moribus bone oriuntur leget. 


4 N : 
l . e Rn $a We - at 1 
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ne Lords his Conſtituents, but even (if there 
of Mhe any Overplus) to the common Debitor at 
ie Rer. © 03 11523 ee 
«WM 34. During this Sequeſtration and the Pro- 
e. iceſſes of Ranking and Sale of the Eſtate, the 
n- Creditors are fo far from being ſuffered to 
al. Mintcomet, that they are not ſo much as allow- 
rs Melthe Annualrents of their Sums upon Appli- 
to ation to the Lords (tho till of late it was o- 
1 berwiſe) which will appear to be no ſmall 
the Hard ſhip upon many Creditors, when *tis con- 
ſdered that thro' the litigiouſneſs of ſome 


able) Creditors, and the wilfulneſs of the 


ate common Debitor, Proceſſes of Ranking and 
ut, Wale are often ſpun out for many Years; 
eile hilt other Creditors, whoſe whole Stock 


perhaps is upon that Fortune, muſt beg or 
arve, or both in the 7zterim ; tho no Part 


upon them. 1785 = -2 2 
35- Yet the Lords, it ſeems, have been per- 


ug of Creditors, has been mainly occaſioned by 
early, upon a ſimple Application by Bill to 


bud what they get, if at long running there 


as thought they were thereby rendred 
Reefs, and incouraged to neglect to carry on 
| . 9 . £4 4 8 


— => 
m Em Q T) —— 


and theſe readily the richeſt, and moſt prefe- 


if the Blame of Delay can juſtly be charged 


ſwaded that this Procraſtination of the Ranks 
licir having ſo eaſy acceſs to their Annualrent 
heir Lordſhips (only finding Caution to re- 


e not ſo much found due to them) ſo that it 


* 9 
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the Ranking and Sale with Vigour, which tie 
Want of their Annualrents would probabj 
drive them to: And therefore an AR of $;. 
derunt was made, (a) declaring That unleſs it 
appear there will be a free Overplus due 1 
them at the Event (which, by the way, a 
farce be certainly known, till the Ranking 
be cloſed) the Lords will graut no eAnnui 
rents to Creditors on bankrupt Eſtates during t 
Ranking : Which Piece of Severity tho wel 
meant by the Lords, as being levelled again 
the Neglect of ſome, yet the Inconveniency 
and Hardſhip effectually reaches all; ani 
therefore tis hoped, that without Offence, th 
known Rule fo frequently in the Mouths d 
Lawyers when pleading in criminal Cauk 
may even in this Caſe be humbly offered tt 
Conſideration, (b) Satius eff impunitum reli 
gui facinus nocentis, quam innocentem danmum 
However the ſame thing (and with muc 
greater Reaſon) is by the foreſaid Act exten 
led to the Heritor ; to whonz the Lords de 
clare they will grant no eAliment, unleſs alſoit 
appear there will be an Overplus after fu) 
went of the Creditors. | 
36. This judicial Conſtitution of a Fado 
being once made, the Creditors (as is alread) 
obſerved from the Civil Law) cannot malt 
Private Choice of another, ſo as at their — 

5 an 


| (e) Ulk. July 1690, (6) I. 3. Pr. ff. de pen, 


— 


Hand to exauctorate the Lords Factor. Yet 
if they, or even his own Cautioners be diſpleaſ- 
el with his Managery, the Lords upon their 
application will remove him, and appoint an- 
aber in his Room. | e dee 

37. But as to the conſtituting a Factor ex 
cio, tho there's no doubt but the Lords may, 
# they pleaſe, conſtitute one upon a notorious 
Bankrupt's Eſtate, even when no Application 
ö made; yet it has never, that I know, been 
prattiſed ; their Lordſhips being generally 
ery ſparing to exerce their aobile officium. 


blick one; far leſs can a man (tho in Cafe 
extreme Neceſlity) be compelled to under- 
abe it: Tho it is not probable that ſuch a Ne- 
ſity will ever occurr among us; the Incon- 
eniency for the moſt part, lying on the other 
Side; and Contentions and Competitions for 
tle Office, very much hindring that, for 
yhich it was mainly deſigned. | 
39. This Factor, as by the Common Law, 
bby ours cannot indeed demit at his Pleaſure: 
ſet f he find the Office uneafieto him, he may 
pply to the Lords to appoint an Auditor for 
king in his Accompts, and to conſtitute an- 
ter in his Room; which will be done. 
40. It is rare alſo with us that more thanone 
Factor be appointed upon fuch anEſtate: And 
de Lords are very cautious in the Choice 
Oz. "5 


38. This Office with us is in no Reſpe& a 
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mon Debitor's Son or any ſuch conjun& per 
Jon (far leſs himſelf) to be Factor upon the 
Fortune. But as to Creditors, tho one why 
is already ſuch, may upon Application of the 
reſt, be nominate; yet no Man after he |, 
once conſtitute Factor, can now become: 
Creditor, unleſs by Succeſſion. For it having 
been found to be the Practice of ſome Baton 
to oppreſs indigent Creditors, by purchaſſing 
their Intereſts for a Trifle, and paying that 
out of the Rents in their own Hands; the 
Lords for —_— Abuſes in time com 
ing, oublitfied an Act of Sederunt. (a) Wher: 
by they probibit Factors upon, and Tac hum 
of ſequeſired Eſtates, or interpoſed Perſons |, 
their 'Behoof, to buy in, or compone Debts af: 
& ing the Eſtate, and do declare that any ju 
 Purchaſſes or Tranſattions ſhall be held equin 
ent to a Diſcharge, Renunciation and Exti 
&tion of the Debts ſo acquired; So as the Ii 
ftors or Tacks-men ſhall nos be allowed to en 
uimpute any of the Tack-duties . or Iutromiſiu 
' with the Rents of theſe Eſtates, towards t 
Payment of any part of theſe Debts ſo hauf 
in, nor retain the Rents ia their own Hands 
that Pretence. Declaring alſo that the Ben 
of any eAbatement or Gratuity got by ſuch 
Factor or Tacks-man from theCreditors, to uli 
they make any Payment of the Reuts, ſhall a 
( 


23. Deremb, 1708, 
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we to the common Debitor and his Credi. 
. There are alſo other Perſons, who tho 
got prohibit by the Civil Law, nor even by 
ur ancient Cuſtom, to be named Factors up- 
on Bankrupt Eſtates, yet of late are debarred: 
And theſe are all who bave any Dependance 
n the Seſſion ; the Admiſſion of ſuch Per- 
ſons to that Office, having by coſtly Experience 
been found to be more ways than one, not on- 
ly prejudicial to the Creditors and common 
Debitor; but very uneaſy to the Lords, when 
they came to account for their Intromiſſions: 
And therefore their Lordſhips by a late Act 
of Sederunt, (a) haveprohibit Writers and other 
Dependers on the Seſſion, to be named Factors 
- bankrupt and incumbred Eſtates by eAu- 

ity of the Lords, tho the Creditors ſhould = 

nent: eAnd if they ſuppreſs their Deſignation 
by their ordinary Imployment, to obtain ſuch Fa- 
tories, they are declared incapable to manage 
Priceſſes thereafter, and liable to Impriſonment 
during the Lords Pleaſure. eAnd if any ſuch 
factory in Favours of a Writer and Depender 
in the Seſſion be extracted, the ſame 1s declar- 
ed null : Without Prejudice to the Creditors to 
all ſuch Factors and their Cautioners to eAc- 
ant, as if they were lawfully appointed. 

42, But Women with us are not debarred 
tom this Office, ſince it is not a publick one; 
11 03 neither 


00) 23, Novemb. 1710. 
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neither is a Debitor to the common Debitor 
exprelly prohibit ; tho that, if ſuggeſted by 
any Creditor, would be a ſufficient Ground 
for the Lords to reject him. But as to Mz 
aors, Matt heus his Opinion forementioned, will 
probably take place with us: For tho ſuch 
Factors be nominate by the Lords, yet it be. 
ing upon the Crediror's Application (where. 
in they name the Perſon they deſire) they can 
only blame themſelves, that they craved a Mi. 
nor to be entruſted with the Managery. 
43. As to the Duties incumbent on ſuch a 
Factor; Sir George Mackenzie (a) is of Opi- 
nion, that the Ack 1672, obliging Tutors, Oc. 
to make up Inventars, ought (becauſe of the 
par ratio) to be extended to this and all other 
Kinds of Curatores honis dati, tho they be not 
named in that Act. But the Common Law it 
ſelf having expreſly ordained them to make 
up Inventars; () nay, the Nature of the 
Thing requiring it, (ſince otherwiſe 'twere 
ſcarce roffible to make up a Charge againſt 
ſuch a Factor) it is needleſs further to en. 
quire, whether that Act ſhould be extended 
to them; eſpecially now, that the Queſtion 
is wholly ſuperſeded in Scotland, by the Lords 
AQ of Sederunt, (c) whereby all Factors uin 
ſequeſtred Eſtates are ordained * fe 


| e Obſervation on "the AQ of Parliament 1672. () | 
— de reb. audtor, jnd. pofſid, (c) 22 Nuemb. 171 
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Months after extracting the Factory, to mak 

a Rental or Inventar of the Eſtate and f 
1 Reſts, to be reported to the Lords, 
a ſodged in the Hands of the Clerk of the 
Proceſs, to Iy there as a Charge againſt the Fa. 
fur, to be made forthcoming gratis to all Par. 
ties having Intereſt : eAnd any alteration of the 
Rental by increaſe or decreaſe, is ordained with- 
in three Months thereafter to be reported, and 
ut in the Clerk*s Hands.(a) And to the ef- 
ct that both the Lords and Creditors may 
have the true State of the Fortune ſtill in their 
View, the Factor is appointed once every Tear, 
give in a Scheme of his eAccompts Charge 
md Diſcharge to the Clerk of the Proceſs. All 
which is backt with this Certification, that if 
wh Factors fail in any Part of the Premiſſes, 
i (hall be a Ground to remove them. Furt her, 
j the Rental reported by them be found defici- 
ent and concealed, or any eAddition thereof be 
mitted to be eiked in manner abovement ioned, 
they are to be decerned in the double of what is 
mitted : And for neglect ing Tearly to give a 
Scheme of their eAccompts in Manner aforeſaid, 
they are decerned hable in a Mulf, to be modi- 
Aly the Lords, not under half a Tears Sala- 
b) And as to theſe who were already ap- 
painted Factors when the Act was made, they 
wy Fr thereby ordained within fix Months after 
)1 O 4 | the 
1 — — 
e) 22 Novemb. 1711, S 7. (6) Ibid. 8 8. 
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the date of the ect, to give in Rentals, a 
"within a Tear a Scheme of their eAccompts ſure i «l 
their Entry, in Manner aforeſaid ; and to u. li 
ned them every Tear thereafter, under the Cer MY it 
tification and Penalties abovementioned, (a) (: 
Laſtly, It is appointed by the ſaid Act, Ta ir 
Bonds of Cautionry for ſuch Factors ſhall contain 1 
an Obligement for their Obſervance of the Rules d 
and Inſtructions appointed them by the Lords u 
this and former Acts, and otherwiſe according 0 
to Law. (bj | 

44. Next, as to Location, this Factor is in 


deed at liberty, at the out-running of a Is 
nents Tack, to ſet the Lands or Tenement 6: 
again at the ſame or a higher Rent; but n 
at a lower, unleſs by publick Roup, where 
the higheſt Offerer is preferred, tho what le * 
offers ſhould be far below the former TackM 
duty. U 
45. But tho this Factor's Office extend " 
not with us, to the Power of making Sale q «: 
any Thing, except the Victual- rent (Selling be - 
ing ſcarce conſiſtent with the Nature of a . 
queſter) yet among many other wholſongh 5 
Laws and Acts of Parliament and Sederut t 
. made of late for the quick _— of Profil s 
ceſles of Ranking and Sale of ſuch Fortune v 
there was lately an AQ of Sederunt made, i 
wherein *tis declared, That when 4 wr” 
| | alt 


(= 22 Novemb, 1711, 8 9.(b) Ibid, $ 10. (c) 23 Men 
1711, 82. | | 
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ate is ſequeſtred, and a Factor put upon it, 
= 1 E 2 be allowed to — 2 In. 
rel Fructions of Debt to the Clerk of the Proceſs, 
rl any time within 4o Days after the Seque. 
ration: With this Declaration to be taken in 
in the Proceſs, and figned by the Creditor, 
That he gives 1n his-Bond or other Documents 
of Debt (mentioning their Dates and the Sums 
feind) to the end the Factor may raiſe and 
obtain Adjudication to his Behoof. The Fa- 
thr, being certiorate of this in-giving and De- 
claration, is appointed to raiſe and execute 
Summons and obtain Decreet of eAdjudication in 
bis own Name, to the behodf foreſaid, libelling 
always upon the foreſaid Declaration: Which 
Adjudication is appointed to be carried on by the 
Fattor at the Expence of the Eſtate, to be al. 
Inved him at Compting ; and at the Event of 
the Ranking and Sale, to be 4 ortioned à. 
nung the Creditors for whoſe be hoo the eAdjudi- 
cation is led, according to their ſeveral Shares 
and Intereſts in the Price ; and failing thereof 
to be repeted from them by the preferable Cre- 
dtors, to whom the Rent intrometted with by 
the Factor, ſhall be found to belong. The Fa- 
for alſo is ordained (at deſire of the Creditors 
who failed to give in their Inſtructions of Debt 
within 40 Days, or at leaſt before raiſing the 
Summons for adjudging as ſaid is) to adjudge a 
ſecond time in his own Name, for their behoof in 
nanner abovementioned, but upon the Creditors 


4 
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own Expences. eAnd tis declared that all Cie 
ditors may adjudge from time to time in their 
own Name or in the Factors Name, as they 
think fit, till the Ranking be concluded: Aud 
that theſe Creditors for whom eAdjudicatim i 
fo led in the Factors Name, ſhall have the 
Same benefit there, az if they had adjudged ly 
themſelves upon their reſpective Grounds g 
Debt, or were retroceſſed by the Factor; and 
that every Creditor may for his own ſecurity, 
extract that Particle of the Decreet contain 
ing his own Debt, upon payment of the ording- 
ry Dues, without neceſſity to extract the 
whole. | | 2] 
46. This Office being by our Cuſtom (a 
is already obſerved) a bare Sequeſtration, it MI) 
will not oblige him who is intruſted with it Mio! 
tho by the Common Law it does) to purſue Cie 
r Debts due to the common Debitor, far Ali 
leſs to defend him in any Proceſs. ma 
47. The remaining Parts of the Office con- {Win 
fiſt in general, in his acting and managing 8 
(ſo far as his Commiſſion reaches) as for him 
ſelf: Wherein our Law is not fo nice as to te 
make any Diſtinction betwixt the Factorꝭ {Wk 
Duty and Peril, with reſpect to the comm We! 
Debitor, and to the Creditors ; ſince he h MV 
bound in reference to both, to adhibit the NA 
ſame Diligence, he or any other provident {WY 
Maa uſes in his own Affairs: For which Ma- 
nagery and Intromiſſion, he is account — 
FLY ERS © 
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x only to the Creditors (and to the com- 
non Debitor alſo, if there be any Overplus) 
bot to the Lords, who appointed him, and 
bo upon Application made by Parties con- 
3 erned, will call him to Account, and for 
„ ant End name an Auditor, who is to deter- 
ine (or in caſe of Difficulty to report to the 
Ads) all Debates that may ariſe touching 
day of the Articles of the Accompts, and de- 
„en him in the Balance, if any be. 
48. And here, with reſpect to his Admini- 
+ tration, he is to uplift the Rents, and purſue 
be enents for bygone Reſts, ſince if theſe Reſts 
reriſh thro' his neglect he will be liable to 
25 Wnake them up to the Creditors. And becauſe 
it by the forementioned Act of Sederunt, the Fa- 
it dor is free from paving any Annualrents to 
ie MWCreditors, and but rarely bound to pay any 
Aliment to the common Debitor; ſo that 
many Years Rents, if the Ranking depend 
0g, would be neceſſarly ſunk in his Pocket 
$2 dead Stock to the Creditors (tho not per- 
taps to himſelf :) Therefore the Lords by ano-— 
ther Clauſe of the ſame Act of Sederunt, (a) 
declared, That ſuch Factors ſhall be liable fur 
vimualrents. of what Rents they recover, or by 
Diligence might have recovered, within a Tear 
ater the ſame are due. And this indeed will 
pear to be no Hardſhip upon theſe 
| when 


Are. 


(% Ult. July 1690. 
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when tis conſidered that in our Days, ſome 
very great Fortunes have been 25 or 30 Years 
under this Kind of Sequeſtration. Nay, we 
want not Inſtances of ſome Men yet aliyg, 
who at their Entry to the Office, were no Pri 
worth a Groat, and yet have made a Shift tg 
purchaſe the Fortunes they managed. 

49. As to the Prices of the Vidtual-rents 
the Factor is in general liable for the Rate, 
he actually got from the Merchants, theſe he. 
ing always above (or at leaſt no leſs than) the 


Fiars ; tho the Determination of this is ſtill in inę 
the Lords Arbitriment ; ſince various Circum. of 
ſtances may occurr, which may juſtly move Ml bo 
their Lordſhips to orda in the Factor to compt Ml . 
either at the Prices he really received-i5to Ml G& 
the Fiars, or ſometimes even at the common Il * 
Rate given in the Country for Victual ofthe . 
fame Kind and Quality. Thus the Lords Wl * 
found ſuch a Factor, who was appointed by WI. 
them, liable to compt to the Creditors either f 
according to the Fiars, or the Prices he Ml "! 
ſold at; reſerving to him to be heard as to 
what Diligence he was liable for, or what Ml * 
Eaſe he might claim upon the Account of his b 
not receiving Payment from the Merchant 
of the whole agreed Prices. (a) , 
50. What the Factor is thus bound to, does þ 


in the ſame Manner, of Courſe devolve ** 
5 


— 


(a) 5. July 1710, the Creditors of Dumfermling conti Wl 
Mr. David Coupar, ; 
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lis Cautioners. And ſo, the Cautioner of ſuch 
Factor was found liable to compt to the 
Creditors for the Victual-rent only, either 
according to the Fiars, or according to the 1 
Prices the Factor received, deducing all Loſſes; Y 
and alſo liable for Annualrent of the Factor's . 
lutromiſſions, as Factors themſelves are liable | 
by the above-cited Act of Sederunt 1690: al. 
beit the Bond of Cautionry did not expreſly 
hear Annualrent. (a 5 8 170156 

51. In this Action of Compt and Reckon- 

ing againſt the Factor, at the Inſtance either 

of the Creditors, or common Debitor, or 

both, the Rental he made up at his Entry, 

with what he after eikes to it, becomes his 
Charge: Nay, ſuch a Factor, who was purſued 1 
at the Inſtance of the Heritor, and during his | 
Factory got a Diſpoſition in Truſt from him, | 
and by vertue thereof tranſacted all his Debts, 1 
was found liable to compt at a Rental, and not 
for his actual Intromiſſions only, albeit the He- 
ritor had a promiſcuous Intromiſſion. ( . 
52. The Factor has not only Allowance of 
what he has neceſſarly or profitably expended; 
but alſo for his Encouragement, and as a Re- 
muneration of his Pains and Trouble, gets 
commonly a Salary modified by the. Lords; 
which nevertheleſs is not uſually done till the 
Office expire, or ar Compting ; that fo _ 
__ ? Lord- 


tra (4) 23. Jan. 1711, the Creditors of Pert. Has contra 2 
Mer. (b) 18. Fuly 1710, Gibſon contra Cochran. 
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222 Curators Ideots, e. 
Lord ſhips may then allow him either a com 
petent-Reward, or a ſmall one, or none at alj 


according as they find his Deportment in the Ml : 
Office has been. Thus they lately refuſed to 
allow any Factor- fee to a Factor upon a bank. Wet! 
rupt Eſtate, in reſpe& he had been negligent, . 
and had given up in his Accompts fome ar er 
ticles of Reſts, that had been really paid Mr 
himſelf : Since to allow him a Salary, would 3 
encourage Factors to endeavour to wrons iſ! 
their Conſtituents. (2) au 
53. Laſtly, the Ways of terminating this Or 
fice (except that ſometimes with us, a Fad | 
is removed at Deſire of his own Cautioners)Ml #4 
are the fame as by the common Law. a3 | 
FS N 15 

the! 

3 1 1 1 
ho 


be. 


Of Curators given to furious and fatu 
Perſons, Ideots, Prodigals, &c. 


* HE moſt remarkable Kind of Cu. 

1 0 rators who are given principally to 

the Perſon, and by Conſequence to the Eltats 

are theſe given. to Perſons who labour, either 

under a mental or budily Diſeaſe or DES 
| W 


(o 22 N Heriot contra Ker, 


— 
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Which therefore ſhall be the Subject of this 
ite. 8 
; - To the firſt Sort of theſe belong, x/2 Ide- 
Mos, that is, Such as quietly aud without any 

| WMextraordizary Impulſe or Emotion, are do pri 
fthe Uſe of Reaſon: And this Diſeaſe where. 
u. aer 'tis found, is commonly natural and in- 
curable. wy 5 
i z. II. Furious Perſons, viz. They who not 
no only by Words, but Actions and bodily Ge- 
ſures, and other undoubted Marks, do elear- 
x. My betray their Fury; which Cicero (a) defines 
or ito be, An utter Blindneſs of the Mind. 
As to both theſe, ſince Law conſiders them 
3 quite deprived of Senſes, looks upon them 
Perſons ſleeping, abſent, or dead; ( and 
therefore uncapable of ſo much as committ- 
nga Crime, (c) and much more of managing 
their own Affairs; *tis plainly neceſſary, (after 
previous Tryal, whether they be furious and 
Ideots, and withall Majors) that Curators' be 
pointed for them. (d) — 7 
5. This Kind of Curatory is of a very anci- 
ent Standing; it having been firſt appointed 
among the Romans by their famous Law of 
ie 12 Tables, (e) the Words whereof, as re- 


ded by Cicero, (H are, Si farioſus exiftat, ag- 
| 4) 3. Tuſculan- C5) I. ult. ff. de V. S. (e) L. . 8. 3+ 
id leg. Aguil. (d) L, 6. ff. h. t. Junct. I. 3. F. 1. ff. de 
— e L. 1a. f. h. 1. (I Lib. a. de invent. a. Te 
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natum gentiliumgue in eo pecuniaque ejus, yg. 
teſias eſio; which by their conciſe Fulneſß d 

far outbid the nauſeous Tautologies now yſeg 
in the Stile of Laws, Yet in this Law itſe 

there being no Mention of Prodigals, many 
learned Expoſitors think that it has afterward 
oy been extended to ſuch, by a juſt and ne 
ceſſary Interpretation. | 
6. There is alſo this other Difference he. 
twixt theſe two mental Diſeaſes, that a Man 
muſt be ſolemnly found and declared an Ie, 

.before he be publickly repute as ſuch: Where 
as to his being reputed Furious, there is no Ne 
ceſſity of the Sentence of a Judge declaring 

it ſo; neither is a Decreet needful upon hy 
reconvaleſcing, to declare him to have recover 

ed his Wits: And therefore whatever Deeds are 
done by ſuch a Perſon during the Furioſiij 
even before he get Curators, are void and nu 
as Wanting the main Ingredient, Conſent, 
whereof he is incapable. As upon the Reverk 
whatever he acts after maniteſt Recovery dior, 
his Faculties, is valid, as done by a Ma 

who pla inly has the Exerciſe of his Reaſon. .o 

Whence it follows that there needs no ſolem 

5 Publication of a Man's being furious; ( 

”l there does of his being declared Prodigal) yd 

il a Sentence muſt be had both in Order to fn 

l getting Curators, (5) and to the Curatoec: 

\.cealing to act as ſuch, upon his Recovery. 


2 


7 Argpl.6. C. k. t: (5) Arge L 6, 5 1 
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2 0 But if the Furioſity have its lucid Inter- 
bas uſually, it hath, if it be violent) then 
gel Curator is {till to be given to him; but th 

els Wfice is only to laſt during the Diſtemper, 77 
7 atermit in the Interval; yet ſtill to be 
ch amed whenever the Fury returns. But 


ten tis doubtful, whether a Deed be done in 
Fit of Furigſty, or in the Jacid Interval, 


be · ¶ e Determination of this would ſeem much 
lu depend upon the Prudence and Conſcience 
ehe Judge; who is therefore maturely to 
a eigh and conſider the Antecedents, Conco- 
NeWitants, and Conſequents of the Deed ; and 
ins Wcotdingly to determine. For, if the Action 
buch as favours nothing of Madneſs, the 


reſumption clearly is, that it has been done 
ja Man in his Wits, which neceſſarly de- 
les the Probation of Furioſity upon the 
ty who alledges it: (a) But if manifeſt 


stens and Evidences of Fury appear; or if 
„ himſelf do not act, but only ſeems to ap- 


we what's done by a bare (Tea) or a Nod ; 
tn the Deed may juſtly be preſumed to 
ve been done during the Fit of Madneſs: 
. The Duty of ſuch a Curator, while the 
uriofity continues, is to defend and govern 
e Perſon, and manage the Eſtate of him 
mmitted to his Charge, and to provide things 
ry for his Aliment ; in the fame man- 
37 ner. 


© L. 5 Ce de Codivits | | 


e 
N g j 
„ > *% = 
, : 


_ 
- 
* 8 


32% Curators Adeots ge. 
ger that a Tutor is bound to act for 1; 
; I 70 this furious Perſon, in many thing 

Law compares a. Prodigal ; becauſe, wit 

Reſpect to his Means, he is ſaid to male 

Furious Exit : (a) For albeit every Man} 

Nature is Maſter of his own, and may d 

molt things concerning it, (5) yet not eve 

thing; for (as has been already obferved) \ 
one great Intereſt ofthe State, that no Man 

ſuffered to abuſe even what is his own : R 

preventing whereof, all polite and well g 

verned Nations have hedged in ſuch Perſq 

as are ready to debord, by various pen 

Laws. 

10. Among others, the Romans, wheat! 
Enlargement of their Empire (eſpecially int 
Eaſtern Parts of the World) had of Cou 

made their Wealth, and its inſeparable Con 

parton Luxury, to increaſe, ſo that Poſter 

ad vaſtly degenerated from that ancient Fr 
gality and Parſimony of their Infant State, 
much celebrated by their Authors; and ti 

Luxury the Daughter of Riches and Plen 
was like to devour the Mother; then at leg 
it was ſagely contrived by their Law. gigen 
that a Stop ſhould be put to this Current ( whal 
Violence threatned to carry all before it, an 

to ſap the Foundations of the State itſelf) 

Se | * pſl 


5 I. 12. F. ult. ff. de cur. fur. where tis ſaid that, 9 
ad — 5 -gaag pertinety, Furioſum faciunt exitum. (b) 2 
t. „ 
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romulgating many wholſome ſumptuary 
laws, Which are in order recited by e. 
Gellius, (a) Roline in his Roman Antiquities, (I) 
and others. And tho theſe Laws (when the 
paſtern Effeminacies continued ſtill to prevail) 
ell at length quite into Deſuetude, and became 
obſolete; yet the old Maxim J have mentioned 

fill remaining in Force, this alſo was always 

kept up, that particular Perſons at leaſt, who 

exceeded all Bounds of Rea ſon and Moderati- 

on in their Expence, and falling into Luxury 

nd Rioting, ſquandered and diſſipated their 

Fortunes, ſhould by Sentence of a Judge, be ſo- 

manly interdicted the Managery of their 

dyn Eſtates, and Curators given to them for 

Adminiſtration thereof. The remarkable For- 

ma of which Interdiction, uſed in ſuch Cafes, 
by the Rowan Prætor, I have here tranſcrib» 

xd on the Margine. (c) ; 

11. A Prodigal then, is a Perſon who upon 
ite Trxal and Inquiry made into his Deport- 
nent, is ſolemnly interdicted the Manager of. 
* eAfﬀairs, by the deliberate Sentence of 
6 Judge. 25 

12. After this Interdict ion, the interdicted 
erſon can neither alienate any thing of his 
own, nor ſo much as oblige himſelf to another; 
vithout Conſent of his Curator: In ſo muc 
. | . that 

e) Nock. Attic, lib. 2. Cap. 24. (b) Lib. 8. part 2. Cap. 
„ (c) Quang m bon purria aviraque nequifia tun diſperdi, 


berge Tus d egeſlatem perturis, oh eam rem tili ei te 
eummertiogus inter dico. 


228 Curators ef Ideots Ye. 
that even a Cautioner can no more be bound 
for him, than if he were really furious, (4) 
Yet this Difference Law ſtill makes betwixta 
Mad-man and a Prodigal, that a Contract o 
any other Deed done by the former is ipſoju. 
re void and null, (as is already remarked) thy 
done before he got Curators : Whereas al 
that is done by the latter, (tho his devourino 
and ſquandering his Eſtate be manifeſt) do ſul 
ſift and ſtand valid, till he be ſolemnly inter 
dicted the Managery of his own. Nor 
there, in that Caſe, any Reſtitution compe 
tent to him upon Pretence of his Prodigality 
As upon the Reverſe, tis not enough f 
a declared Prodigal, in order to his free aQing 
and contracting again, to alledge that no- 
he is returned to himſelf : But *tis further re 
quired, that he obtain a Sentence in his -F4 
vours, reverſing the former, and declaring 
him now fit and capable to manage his oy 
Affairs without a Curator. 

x3. For as 'tis more than a little uncertau 
at what preciſe inſtant a Man falls from tix 
Vertue of Liberality, into its neareſt left-Hand 
Neighbour, Profuſion; ſo is it much more dit 
ficult, perhaps impoſſible, preciſely to deter 
mine the Moment when one ceaſes to be a Pr 
digal, and commences provident and Figl! 


Since tis very poſſible. for ſuch a Perſon Þ 
„„ cCoun 


— 


(a) L. 6. ff. de V. O. 1.10. . I. c. (b) Arg. 1. 1. I 
n 


230. Cyrators ff Fdeots, c. 

be ſa id to be interdicted by Law, (a) becaug 
Law ordains it fo to be, and appoints for hi 
in general a Curator and Adminiſtrator of hi 
Means and Fortune: So that Horace ſpeaks i 
leſs like a Lawier than a Poet. (b) 

2 _—Interdifto huic omne adimat ju 
Prætor, & ad {anos abeat tutela Propingu 
16. Furioſity (as J have already remarke 
is of a quite other Nature, and eaſily and m 
nifeſtly diſcovers itſelf : But whether a My 
be Prodigal, is to be collected from vario 
Circumſtances, of the Weight whereof th 
Judge is firſt deliberately to cognoſce, and the 
pronounce : Leſt otherwiſe he ſhould ſeemt 
trench upon a Man's natural Liberty, by pr 
nouncing him Prodigal, who perhaps is on 
tiberal, and of an ingenious and charital 
'Temper. g 

17. What has been ſaid on this Head, ma 
yet further be illuſtrated by the following! 
ſtance. If a Judge or Magiſtrate {hould | 
impoſed upon, and induced upon falſe Suggelt 
ons, to declare a Perſon Prodigal; the Perlo 
i nothing the leſs to be holden and reput 
as ſuch, tho he be abundantly provident, fr 
gal and careful in managing 1 Affairs: F 
notwithſtanding of that, all Obligation 
and Altenations made by him, are ſtill voi 


- and null, till the Judge being better informer 
8 * 


** 


3 


= (a) Which is expredy ſaid in l. 1 ff. h. t. l. 18. ff. qui te 5 
| kc. polf, I* 5. §. 1. ff. de acquir. hæred. (6) 2. Serm . 3. 


here being always a Preſumptioti of Trum 
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hall reverſe the former declaratory Sentence; 


fr what is ſolemnly pronounced by a Judge, 
til the Alledgances upon which the Sentence 
vas founded, be proven calumnious, . ahd'''& - 
gew Sentence obtained in the Perſon's Fä- 
yours. (a) 3 

18. But Law hath yet made other Differ- 
ences betwixt a furious Perſon and à Prodigal; 
ny, in many things the latter is rather cn 
pred to a Pupil, than to one diſtracted. Fot 
i} as 'ris certain that a Pupil by contracting 
can make his own Condition better, even with- 
out his Tutor; (b) ſo may a Prodigal without: 
the Intervention of this Curator. ( zd, As 
tis expreſly ſaid of a Pupil (and that pfsifily, 
in Oppoſition to a furious Perſon) that i Hebe 
not an Infant, i. e. within Seven Years of bo 
be may warrantably manage all his own 5. 
fairs, if his Tutor's Authority interveen ; (d 
o the ſame no leſs plainly affirmed in Law 
ofa Prodigal, if he but know What he is do- 
ing. (e) 345), As a Pupil, (he at leaſt who is 
pubertati proximns, and capable to comiiit 4 
Crime) may be lawfully puniſhed fot nE He 
linquencies ; (F) fo doubtleſs, neitlier dots 
Prodigality afford any Excuſe for a Crime 
committed; fince that wete to make one 
P 4 Fault 


1 I'S. L pen. 5. ult, ff. E. t. I. 2 . ff. de ſtat. hom. (6) 
7 faſt 4 aùctor. tutor. (e) I. 6. . de V. O. (d) l. 5 


3 A e) Arg. I. 2. C. de in inte eſtit. minor. 
0 3, K. de R. . 3. C. de in & reſtit. mino 


8 
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Fault the Excuſe of another : All which, as i 
plain from what hath been ſaid, are quite 0. 
therwiſe in a fatuous Perſon. 5 

19, Moreover, if a Father in his Will 
ſhould appoint Curators to his Son, as bein 
Eurious or Prodigal; ſuch a Nomination wil 
be void, and not ſo much as to be confirmed 
by the Judge, unleſs the Son in his Father; 
Life-time was already under Curators upon 
theſe Accounts; or at leaſt, after his Deceaſe, 
is found really to be ſuch as needs to be under 
the Tuition of others, tho the Judge perhayy 
would not have given Curators to him, un- 
leſs the Father had made ſuch a Nomination 
in his Will. ( — —& 
20. Further alſo, tis to be remarked, that if 
the Perſons here ſpoken of, be yet Mzizors, then 
Curators are to be given to them, not as to 
furious or fatuous Perſons, or Ideots ; but 

21. As to the Perfons given Curators to 
duch, the ſame Rules are to be obſerved as 
in Tytors and Curators of Minors : Nay, in 
our preſent Caſe a Son may be given Curator 
to his Father, (c) whereof I have already had 
Occaſion to take Notice of a remarkable In- 
ſtance in holy Writ ; (d) wherein it may not 
Improgelly Yoconetured, that it was oeD le 

mu 


: 3 __ [i 
(a) Ls pen. pr. & FF ſeqq. ff. h. t. (5) I. 3. C. 1. ff. de tr 
tel. (c) I. 12. 4. fl. 1 7.8 (d) 2. Kings 1 and 25 — 
Chron, 26. v. 16. & ſeqq. V 3 
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auch upon Account of the Diſeaſe and Cere-: 
d. Wnonial Uncleannels, that the King was inter- 

lited the Government, as for down right. 
l. rurioſity and Madneſs ; as may be gathered 
1 Mfom the Context. In like manner a Wife 
f nay be given Curatrix to her Husband, 
ei (but not he to her, according to the com- 
i's non Law ; ) (2) or a Man to his Mother, 
On Ce. (b) 1 | 10 . 
ſe, 22. As to Women, albeit if they be Pro ; 
er Naigals, and manifeſtly live in Luxury, a Cura- 
ps {tor is to be given to them as to Men; (c) 
n- Jet hence it will not follow that ſuch of them 
on ss live incontivently, and are notoriouſly. and 

habitually guilty of Unclearnzeſs, ſhould theres 
if bre be interdicted theManagery of their own, 
en neerly becauſe they are Whores, For the 
to Nrery Notation of their Latine Name is, a me- 
en, which ſignifies to gain by a Trade; 

and that Name, Experience teſtifies, has not 
to been given them in vain: Such Cattle being 
a5 eenerally rather upon the gripping lay, than 
in Ninclined to ſquander; Or if it ſhould ſame- 
or {Wtimes fall out that both Vices concurr ; then 


ad Nach a Woman may indeed be put under Cu- 
n- Writory ; but then it is becauſe of her Pro- 
ot %, not her Proſtitution. * 0s 
23. But, beſides theſe I have named, there 


ne other Majors, who being incapable to 
— anage their own Affairs, as being Deaf, 


n : Dumb, 


er dL . light 


* 
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Dumb, or labouring under a perpetual and 
incurable bodily Diſtemper, are alſo appoint. 
ed to be under the Inſpection of Curators: 
The Antiquity whereof is already ſufficient. 
ly evinced from the foregoing Inſtance in the 
acred Text. (a) But ſuch Curators are ng 
further allowed to authorize or be aſſiſtant 
to theſe, than the foreſaid Infirmities plainly 
impede them to act for themſelves; in the 
ſame manner as the Curator of a furious Per. 
ſon can act nothing with or for him, during 
his lucid Interval. () And hence it is that 
even a deaf and dumb Perſon may behave 
as Heir to his Predeceſſor, and thereby be- 
come effectually bound to the Creditors. (c 
234. This kind of Curatory ( beſide ſome 
other Caſes common to it with that of Mi. 
nors ) terminates and expires in general, 
whenever it becomes notour and manifeſt 
that the Perſon has recovered that, for Defett 
Whereof Curators were given him. 

Laws and Cuſtoms of Scotland relating 


= 25. Albeit, as to Prodigals, we have in 


this. Kingdom ( as ſhall juſt now appear 
fomething peculiar to our ſelves, and | 


| e nate: which 
A (a) vid. 8 4. inft. de curat. (b) b 6. C. h. t. (e) J. 5. | 
8 93 · 8 1. 2. ff. de acy. hered. 1. 1, Pre ff. de V. 0. § ult. N 
di. mi. de her. dl MH tr.. 
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which there is ſcarce any Precedent in the 
Civil Law, yet with reſpect to Ideots, furious 
Perſons, Ic. that Law has generally been 
our Rule. And firſt, as to their Perſons, 
he bur ancient Cuſtom has fo appropriated the 
keeping of them. to their Curators, that they 
int may lawfully debar all other Curators, Go- 
rernours, Ic. given by the Father before his 
the deceaſe. ( a ) 8 ie: 
be 26. After the Example of Minors alſo, 
ſuch a weak Perſon, with us, may get Cura- 
dat tors ad /ites ; and that too, tho' the Furioſity 
we commence not till during the dependance of 
be. WW the Proceſs; in which Caſe his Wife or 
ec) 24 may crave ſuch Curators to be given 
li 27. The Curators of ſuch Perſons are in 
ah fome reſpect (like Tutors ) of three ſorts. 
et For the Father, notwithſtanding the Act of 
22M Parliament regulating this Matter as to the 
neareſt Agnat, may give Tutors and Cura- 
tors to ſuch, as to his other Children: And 
tho Curators, according to that Act, are to 
be ſerved like Tutors in Law; yet if the 
neareſt Agnat omit, or be incapable to ſerve, 
there is place for a Dative ; (c) but with 
this notable difference, that Tutors in Law 


(a) 15 May 1547. Mr. Robert Winram contra Robert Gib- 
ſon, (b). 1 May 1563, Margaret Crawfurd contra John Mair 
and others. (c) 2 Jannery 1663. Sie wars contra Spruet, and 
21 Feb, 1628. Colgwboun contra M rob. 
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of Pupils muſt ſerve within the Tear; but 
theſe now under Conſideration may be ſerved 
at any time, and then will ſtill be preferred 10 
to the Dative. (a) The reaſon is, becauſe ſuch 
Curators being ordinarly the next Heirs of 
the Ideot, a greater Privilege, as to this, may 
ſafely be allowed them than to others. Yet 
the Lords will authorize ſuch a Dative to ex 
erce till the neareſt Agnat be ſerved, the Ex. 
chequer being in uſe in the interim to appoint 
Datives, as the Lords of Seſſion are to grant 
Curators ad lite. ( | 1/0 
28. But as to all other things, Curators 
ſerved to ſuch Perſons by an Inqueſt, are 
liable as other Tutors and Curators, viz. as 
to finding Caution, making up Inventars con- 
form to the Act 1672, compting for Intromiſ 
ſions and Omiſſions, c. yet their Office ex. 
pires not at lucid Intervals, but by full re. 


covery : For in caſe. of a Relapſe, they may M 
again adminiſter by vertue of their fit M,, 
Power. (c) þ I 1 pr 

29. Perſons fatuous or furious, muſt by our MW; 
Cuſtom be found to be ſo by an Inqueſt, be: of 
fore either the neareſt Agnat or a Dative can Ml; 


have Right to the Office. This Inqueſt is MW 
conveened by vertue of a Brief of Ideotry, N f 
which is one of the retourable Brieves of be 
Chancery, and looked upon only as a ous C 

ind I f 


| "a Inter eoſdem. (b) Inter. eoſdem. (c) 13 June 1587 ine I 
Agneu contra Uthred Mackdoual of Gartbland. 8 


PARTI. TIT: y. 297 
lind of Brief of Tutory in Law. The Te- 
nor of it runs thus. VICE COMITI, &c. 
inquiſitionem fieri faciatis, fi B. incompos 
nentis, fatuus, & naturaliter ideota fit, ſic 
quod timetur de alienatione tam terrarum ſua. 
um, quam aliarum rerum mobilium & immo- 
lium ? Et quamdiu ſuſtiuuit iſtam fatuitatem? 
It þ fit, quis fit tunc propiuquior conſangnineus 
4% B.? Et fs alle propinquior fit ſug rei pro- 
vidus, & potens cavere idonee de adminiſtra- 
tine rei alienæ? Et ſi fit legitimæ atatis? 
Et quod per dictam inquiſitionem, &c. But if the 
Party. be furious, the Brief injoins to inquire, 
ſſt incompos mentis, prodigus & furious, viz. 
qudneque tem pus ne que modum ex penſarum ha- 
tet, ſed bona & poſſeſſiones dilacerandas E9 diſ 
fyandas profundit ? Et quamdiu ſuſtinuit illam 
furioſit atem, &c. 

zo. As to the firſt part of theſe Brieves, 
Obſerve, I. That the Clauſe ¶ quamdiu ſuſti- 
mit iſtam fatuitatem ) is inſert, as being ex- 
preſly injoined by an Act of Parliament; 
(a) which alſo adds the Reaſon, viz. To the 
efett that all eAlienations made by the Fool 
furious Perſon after that time, may be re- 
treated, as well as oAlienations made after 
ſerving the Brief. And the ratio rationis is, 
becauſe the Verdict of the Inqueſt in this 
Caſe is declaratory, and has a retroſpe& to 


uch a time. 
211. Obſer 


» 
— 


© 7a III. Parl. Z. cap. 67. 3 
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31. Obſer, II. That tho? there be no Brief 
of Ideotry ſerved, yet ( for preventing all Pre. 
judice that weak Perſons might ſuſtain thro 
the neglect of their Friends) not only a furi. 
ous Perſon recovering, may himſelf reduce 
any Deeds he has done,(a) but the Privilege i 
competent even to his Heir. (b) And tho 
he ſhould relapſe, yet during any lucid In. 
terval, Reduction upon Furioſity is {till com. 
petent to him, which may be proven by Wit. 
nefles without any Inqueſt ; rho? he cannot 
be declared Ideot, Furious, c. without that 
Formality. (c Only where there has been 
no Service, a Reduction ( eſpecially when the 
Heir is Purſuer ) is much as; to be ob. 
tained, becauſe of the difficulty of proving him 
to have been Furious when the Deed was 
done: Whereas the Verdict of an Inqueſt 

ſuperſedes the uſe of all further Probation. 

32. And as Reduction of Deeds done dur: 

ing the Furioſity is competent to him upon Re 

covery of his Waits, ſo may he alſo purſue hs 

Curator to reſtore him to the Adminiſtration 

of his own. Yet nothing leſs than a Redu- 

Efion will here ſerve the Turn; it being no 

wiſe competent by way of Exception (4 
33. As to the Queſtion I have propoſed 

touching the Validity or Nullity of Deeds = 

ö 
(a) 12 Feb. 1632. (b) 28 July 1638, Loch contra Dye, 


( inter eoſdem (d) Spotiſ wood Idcots, June 1583, Cranfu 
contra Kinneil. 
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J thoſe who have lucid Intervals ; the So- 
uon already given ſeems pretty well to a- 
vree with our Form. And hence it is that, 
1 ſuch Caſes, the Lords uſe to ordain Probati- 
n to be led before Anſwer, for expiſcating 
chat Condition the Perſon was in, when the 
Need was done. (a) Yet Sir George Macken- 


J xe ſays, that if the Perſon has been declared 
m. irious by the Verdict of an Inqueſt, the Pre- 
7. Mſoption ſeems to incline towards the Deeds 


king done during the Fury. 

34. But becauſe frequently there occur great 
latricacies in ſuch Caſes ( beſide the Impor- 
ance of the Matter, as concerning a Perſon's 


advocate ſuch a Brief from any inferior Jud 
o the Macers, to whom alſo they — 
e point ſome of their own Number Aſſeſſors, 
before whom ſuch a Queſtion as juſt now 
u. nentioned, occurring; they and their Aſſeſ- 
gebs refuſed to ſuſtain a Pre- ognition of the 
nz kerſon's being compos ment is, thereby to delay 
jane Service: But allowed him to adduce Wit. 
Ju- ifſes before the Inqueſt, to prove that theex- 
10.Mtravagant Acts condeſcended on, were the Ef- 
eds Of Drunkenneſs or the like; and that o- 
therwiſe he was ſedati animi, and had the Ex- 
exciſe of his Reaſon. (5) 5 
| 35. Tho 


(s) As they did in the Caſe of Stuart contra Spruile 21. 
Wh 1663. (b 19. July 1681, Burton, contga Burton, - 
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b. Iſate and Reputation) the Lords will eaſily 
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35. The other Head of theſe Brieves relate 
to the Perſon who is to be Curator to him th 
is thus declared Fatuous, furious, Ic. and x 
to this we have an Act of Parliament, (4) ar 
pointing the neareſt eAgnat or Kins-man of 3 
tural Fools, Ideots, and furious Perſons, to h 
ſerved and preferred to their Tutory or Carat 
ry, after the Diſpaſition of the common Lau 
As to which, Obſerv. I. That becauſe of thi 
laſt Words of the Act referring us to the Dif 
poſition of the common Law, whereby ded 
and dumb Perſons were ordained to get Cu: 
Tators ; ( this Att is alſo, by Cuſtom, ex 
tended to ſuch. | 
36. Obſerv. II. That tho long before thx"! 
Act, we had ſuch Services of Tutors in Law 
to all ſuch weak Perſons ; yet ſome think the 
Act was made to remove a Scruple ſtarted by 
ſome of our old Lawiers, who tell us, that 
there was of old a Difference betwixt the Cu- 
ratory of furious Perſons, and thoſe who were 
only Ideots ; the Office as to the latter belong- 
ing to the Agnats ; but as to the former, ll 
Majeſty behoved to take place: Becauſe ſome: 
times *twas neceſſary to put them in Chains 
or Fetters ; which was thought to be the Pre- 
rogative of the Crown only. | 
37. Obſerv. III. That of old, if ſuch Perſons 
were landed Men, the Superior was prefer- 
red 


* ) 
"or a ? * 4 * * F l , : 
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6d in the Office to the Agnat; doubtleſs for 
the ame Reaſon as has been already remark- 
about the Cuſtody of a Pupil's Perſon. And 
this took place even when Sir Thomas Craig 
rote, who takes Notice of it, as having been 


ate 
tha 


| Mor Cuſtom in his time. Yet Sir George Mac ken- 
a Wt taxes that Opinion as erroneous, (a) becauſe 


whatever our Form might have been, asto this, 


au a4 
th ancient times, yet he alledges the Superiors 
Dilly their Repreſentatives in Parliament, have 
1: Mipenſed with that Feudal Privilege in this 
Cd. But (with Submiſſion) *tis to be con- 


ered, that as Cuſtom is the beſt Interpreter 
f written Laws; ſo Sir Thomas Craig in deli- 

thül ering what was Form in his own time, cannot 
aw de aid to have erred ; whatever other Faſhi- 
then afterwards took place. — | 
| br 38. 0b/erv. IV. That there can be no Ser- 
hat ie by vertue of this Act, in Caſe there be 
Cual eAdminiſtrator, ſuch as a Husband ; 
ere hich is plainly the Reverſe of what the Ci- 
ng Law enjoins in this Caſe. (Þ) But when it 
hs conſidered that by that Law, there was no 
me. mmnunion of goods betwixt Man and Wife, the 
ins ſeaſon why it prohibits a Man to be Curr 
Yre- io his Wife, will not appear fo difficult. And 
us fince this Communion has in latter Ages 
ons been introduced into the Cuſtoms of almoſt all 
fer · Nope, moſt of our Neighbour Nations have 
red Q With 


1 


0 oe, on the forefaid Ate (6) I. 16. f. l f. 
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with us receded from the Common Law i 
that Point. (a) h 

39. Obſerv, V. That tho regularly the nv 
reſt Agnat of ſuch Perſons, is to be preferre 
to this Office, and that too from a Princip, 
both of the common Law, and common Equi 
ty, (H) yet with us the full Blood will be pte 
ferred by the Right of Repreſentation, eye 
to a nearer Degree by the half Blood: And 
this, tho that half Blood Relation have beer 
given Dative in Exchequer, and continued te 
ſerve for ſome Years, during the others Mind 
rity. (c) But in that Caſe ſuch a Dative hay 
ing, during that interim, confirmed the Ide 
Executor qua neareſt of Kin, to a Perſon wh 
had another Friend in the ſame Propinquit 
of Blood at the Time, and become Cautionet 
for his Pupil; and having alſo uplifted the 
whole Subject conbrmed ; was, in a Procel 
againſt him at the Inſtance of that neareſt o 
Kin for Payment of her Share (after he wa 
exauctorate by the neareſt Agnats coming 
in his Place) found liable only Tatorio nomine 
unleſs he had the Pupil's Effects in his Hands 
Nor was he found liable as Cautioner for the 


Executor, till he and his preſent Tutor ſhould 
be firſt diſcuſt. (d) 


40. From 8 


(a) Vid. Perez. ad Cod. h. t. Numbe 10. (6) Arg. I. 11 
f. de R. J. (c) 22. Feb. 1710, Moncrief of Mornipes conti 
Haxwel of Teckibant. (d) Inter eoſdem. 
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10. From what has been ſaid, and by com- 
aring the Brief of Ideotry with that of ordi- 
pry Tutors in Law, *tis obvious to the ſhal- 
rewelt Underſtanding to point out the main 
Whiference betwixt them. For, by the Briefs 
x ſerving a Tutor in Law, the Inqueſt is on- 
f enjoined to take Tryal, who i neareſt eAg- 
# paſt 25 Tears of eAge ? eAnd if he be fit for 
tniniſtration and finding Caution? Next if 
le neareſt to ſucceed ? oAnd if ſo, who is ft- 
en the Mother's Side for educating the Pu. 
: Whereas in the Brief of Ideotry, the firſt 
int to be enquired into, is, whether the Per- 
i" be really Furious or a natural Ideot, ſo that 
may juſtly be feared he will diſpone his Lands, 
nds, &. Which Clauſe being deſignedly 
Winewhat general, comprehends all who are 
t for the Managery of their own; ſuch as 
ons deaf and dumb, c. Next *tis expreſly 
joined (conform to the above-cited Act of 
rliament) that Inquiry be made, how long 
Party hath laboured under that Diſtemper. 
[he Reaſon whereof has been already remark- 
And then in the laſt Place, there is this 
 W'iterence alſo, that in the Brief of Ideotry, 
at Point (whether the Tutor be neareſt to ſuc- 
ed; and if he be, that a Perſon be nominate 
r Cuſtody) is not at all expreſt ; which there- 
moſt of our Lawiers think, ſhould be 
plied by the Lords, who alone have the 

leterian Power. | 
41. Laſt⸗ 


Ws 
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41. Laſtly, as to theſe Perſons, Obſerv. 7 
That Furioſity takes away the Eſcheat of thog: 
that are Self-murderers, being then furious 
nor knowing what they do. (2) Obſery, II 
That 4 Curator who is next Heir to an Ide) 
intrometting with ſome Goods as Curator 
and therefore neceſſarly, but continuing t 


uſe the ſame after the Ideot's Deceaſe, will u 


thereby underſtood to have behaved as Hei 
to him, tho the Beginning of his Poſſeſſig 
was not vicious. (b). | 

42. As to Prodigals; our Cuſtom hat 
widely receded from the common Law. Fo 
among the Romans, Curators of Prodigals dit 
ferred nothing from thoſe of Minors or Ideots 
But inſtead of theſe our Cuſtom hath broug 
in Interdictors; who, tho in ſome thing the 
reſemble Curators, yet differ from them | 
molt material Points: As will appear by th 

enſuing Remarks. 855 
43. Firſt then, they differ in this, that b 
the civil Law Prodigals got Curators from th 
Judge allenarly : But with us they are bar 
ly interdicted or prohibited to diſpoſe upo 
(tho not to, manage) any Part of their Her 
tage, without Conſent of ſome Perſon name 
(who therefore is called the Interdictor) an 
this, not only ſolemnly and judicially, but al 
and ofteneſt of Conſert, 3 
44.4 


1 e 2 


: (a) Hope Horning Redpath contra Wauchop.. (b) 1 
1627, Frazer contra Laird of Monimusk. 
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14. A Man may be interdicted jadicially, 
nd canſa cognita, either upon his own Appli- 
tion, or that of his Friends, or ſometimes 
rithout any Application (which approaches 
eareſt of all to the Roman Interdictions) 
the Lords themſelves ex proprio motu Q inci- 
ner, if they find the Perſon evidently weak 
ad profuſe. Thus ſuch an Interdi ion was 
me Years ago, ordered by their Lord ſhips, 
ho appointed two of their own Number to 
e the InterdiQors, and ordained the Inter- 
ation to be publiſhed and regiſtred, becauſe 
Perſon was clearly laviſh and weak, and 
ad thrice granted oppoſite Rights to the ſame 
bett; and this tho' neither himſelf nor his 
ends were craving he ſhould be inter- 
ed. (a) 

45, The more ordinary way 1s, to obtain 
tine cauſe cognitione, and of Conſent. (b) 


+ put fuch an Interdiction is reduceable, if the 
th use aſſigned, and commonly contained in 
ban ebreamble, be falſe, and the Perſon frugal and 


rovident ; Since it is not juſt that any Man 
ould be allowed to interdict himſelf at 
dom, in prejudice of his Majeſty's Lie- 


8. (C) 
Q 3 46. In- 


(a) 17 Feb. 1681, Robertſon contra Gray of Shieves. (b) 
e à notable inftance of this 11 Decemb. 1622, Seaton and 
lis contra Creditors of Aitcheſon. (c) 20 Decemb, 1622 
impbe] contra the Laird of Glenurchie. 4 Decemb. 1623, 


!chan contra Hay and Davidſon. 12 Feb. 1623 Forbes con- 
ia Forbes. 
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46. Interdictions uſe alſo to be by way 
Obligation not to contract, diſpone, 
without Conſent of ſuch Perſons ; upon whi 
Inhibition being raiſed and regiſtred, | 
Lords will ſuſtain it, tho? not done in the 
dinary Stile of Interdictions; if the Prodig; 
ty be notour. (a) 

47. But it is not material what the Con 
tion of the Perſon be that is made choice 
to be Interdictor: Only our Cuſtom h: 
debarred a Man's own Wife from this Offi 
it being thought inconſiſtent that ſhe ſho 
be Interdictor to her Husband, who 6 
Curator and Adminiſtrator in Law. A 
therefore ſuch a Bond of InterdiCtion bei 
de facto granted, the Lords refuſed to ſuſt 
it, unleſs as to ſecuring her own Intereſt 
an Aliment, conform to her Quality, as 
Inhibition, () 

48. Theſe voluntar Interdictions have, 
ſeems, been originally deſigned for the fta 
ing of ancient Families ; and ( as is obſery 
by Sir George Mackenzie ) many weak P. 
{ſons would conſent to a voluntar Reſtrait 
who would not compear and conſent judic 
ly. But the Letters of Publication paſſing 
Authority of the Lords upon a Bill, is ak 


of interpoſing Authority, and ſo makes it i 
= * 


= Fo | = Inftance of this 10 Nov. 1676. Stewart con 
ay of Gourdy. (b) 27 Feb, 1663 Laird of Milmaun 01 
the Lady Milntoun, F ; I | - 
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nanner judicial. Thus the Lords ſuſtained a 
Bond of Interdiction bearing, That for pre- 
woation of Lands anciently belonging to a Fa- 
nh the Granter ſhould contract no Debt, nor 
bare, wit hout Conſent of two at leaſt, of 
thee Friends named ; and Inhibition follow- 
pg thereupon, to reſtore in integrum the in- 
erdicted Perſon, againſt Deeds done to his 
great prejudice ; it being evidently proven 
that he was weak, and altogether unfit to ad- 
niniſter his own Affairs. But the profitable- 
ies of his Diſpoſition quarrelled, was admit- 
kd to be proven by all Adminicles and Evi- 
dences. (a) 

49. But tho? (as has been remarked ) ſuch 
wuntar Interdictions be generally reduce- 
ble, if the Narrative be falſe, and they paſſed 
ne cauſe cognitione; yet even in thatCaſe they 
vill ſubſiſt, if other Parties have any particu- 
ar Intereſt in the Interdiction: As if an 
Heir ſhould be prohibited to act without 
Conſent of ſuch Perſons : For tho' this will 
ndeed be ineffectual unleſs a Clauſe irritant 
be adjeted, or the Prohibition publiſhed as 
an Interdiction ; yet if it be, it will not there- 
ter be relevant to alledge, that the Per- 
bn was frugal and provident enough when 
lie Deed quarrelled was expede, or that he 
Was not thereby prejudged. 


Q 4 50. 


— 
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%) Hay of Gourdie's Caſe fore · mentioned. 
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50. Neither will a Rexunciation ( by my. 
tual Conſent ) of ſuch an Interdiction Fe ; 
if the Party ſtill remain Prodigal. For 2; 
Curators and Minors cannot of Conſent ex. 
tinguiſh the Office of Curatory ; ſo neither can 
Interdictors and Prodigals, (in that manner) 
take off the Interdiction : But judicial In 
quiry into the Cauſe mult interveen; that 6M 
the Authority of the Judge may ſecure Con d 
tracters, tho' the Perſon have never a white 


amended his Manners. | th 
- 51-1I. As Interdictors thus differ from ordi f. 
nary Curators, with reſpect to the way of their {6 
Conſtitution, ſo do they (in the ſecond place MH 
as to the Duty incumbent on them, and the i 
Riſque they are to run: For the former are non 
obliged for Intromiſſions and Omiſſions, be 
the latter are, but barely to conſent with the He 
interdicted Perſon, and for their Fraud oft 
Fault in conſenting to what is prejudicial to t. 
him. El. 
52. III. Deeds done by Minors having Cu n 
rators ( without their Conſent ) are void and 


null ifſo jure, and by Exception : Whereas 

the ſole Remedy competent to an interdifte 

Perſon in that Caſe, is a Reduction. (a) Let 

ſuch an Alledgance will be ſuſtained by way 

of a Reply, ſeeing the Purſuer thereby only, 

delays himſelf; and otherwiſe would . k 
© . Bü rs 


(a) 17 March 1630 Sempil contra Dobie, 22 Jan. 1631 
Hardy contra M*aulay, 


20 June 1671, Crawfurd contra Haliburton. 
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often be neceſſitate to cede Poſſeſſion, and then 
te driven to a new Action for recovering it. 
% But the Reduction is not only competent 
t the Prodigal's own Inſtance, but of his 
Heirs or Aſſigneys, or the Interdictors, tho? 
without his own Conſent. (U 

53. IV. The Power of an ordinary Curator 
extends it ſelf over all the Minor's Eſtate,whe- 
ther heritable or moveable : Bur Interdict ion 
raches not Moveables { tho? of old it did, and 
the Stile runs ſo ſtill ) nor does it therefore 
op perſonal Execution: (c Nay, the Per- 
ſon interdicted may be denounced upon a 
Horning, tho' thereby his Liferent-Eſcheat 
falls, in prejudice of the Heritage. (d) But 
either can the Heritage of the Prodigal's Heir 


beaffected by any Obligement granted after In- 


terdict ion, nor is ſuch an Heir liable to perſonal 
Execution upon that account, unleſs he have in- 
trometted with the Heir ſhipor other Moveables. 
54. The reaſon that Interdictions have 
dot, theſe many Years, been allowed to affect 
Moveables, is partly becauſe theſe, with us, 
are for the moſt part inconſiderable; but 
chiefly becauſe, tho of old, an unintermitted 
pre- 


(a) 18 Feb. 1662, Lockhart contra Kennedy, (b) Hading- 
nun Interdictions 21 Decemb. 1610, Lady Brockſmouth contra 
Relidt of Wauchop. (c) 11 July 1634, Bruce contra Forbes. 
(d) Hading- 


nun Interdictions 7 December 1609, and 8 Feb. 1610, Hay of 
Burnfield contra his Father and Sifters. 21 December 1610, 
lady Brockſmouth contra Relict of Wauchop. 
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predatory War, that grand Devourer of Com. 
merce ; was, if not our only, yet our princi. 
pal Calling; yet for theſe two laſt Centuries 
the People of this Nation having begun to ap- 

ly themſelves to trafficking with theirNeigh, 
urs, it would quite obſtruct all Commerce, ca 
if ſuch an Embargo were now laid upon Moye. 

[+ ables : So that now they are ſo free of any" 
= reſtraint by Interdictions, that they may be 

1 warrantably either ſold or gifted by the Pro- 
3 digal, even to his Interdictor: Which in. 

deed ſeems more than a little ſtrange; yet ſo 
it is, that the Lords ſuſtained a Diſcharge of 
Moveables and Rents granted to the Inter: 
dior, by the Perſon interdifted. (a) 
55. But leſt any third Party ſhould, by 
contracting with ſuch a Perſon, be any way 
prejudged, as not knowing his Condition, tM® 
is by two Acts of Parliament (b) expreſly 10 
appointed, That all Interdict ioms be ſolemn M** 
publiſhed at the Mercat Croſs of the head Burgh by 
of the Shire, Stewartry, or Reg ality where the 
Perſon's Lands h; ( and if, by the way, 1 
Stewartry or Regality have no known 4 
Burgh, Publication will be ſuſtained at the 
head Burgh of the Shire, ) (c and if he refide 
elſewhere, there alſo: Or if he be out of ths 
Country, at the Mercat Croſs of —_ 
ee 


(a) 24 July 1678, Grierſon contra Tailfer of Haircleufl 
(b) Ja, VI. Parl. 7. Cap. 119. and Fa. VI. Parl. 15. GP 
264. (c) 17 Jan. 1677, Scot contra Dalmahoy. 
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peer and Shoar of Leith. (a) Yet Interdicti- 
ci. Nas need not be intimated to the Party, or 
" Wexccuted againſt him,becauſe he has conſented; 
au. %) wherein Interdictions differ from Inhibi- 

” Wis: And ſince the deſign of Letters of Pub- 


. lation is only to put the Lieges in mala 
J, therefore with us, the raiſing of Inhibi- 


ton upon a Bond of Interdiction, is equiva- 
ent to Publication. (c And tho? Publication 
n general be abſolutely requiſite to the com- 
eating an Interdiction; yet it will be ſu- 
tained to reduce Bonds, c. granted to the 
Interdictor himſelf; after he receives the 
Bond 05 Interdiction, tho? before the Publica- 
non. | 


Axiome with their Executions (for further 
certiorating the Lieges ) are by Act of Par- 
lament, (e) ordained to be regiſtrated within 
to Days after the Execution, firſt in the 
Books of the Sheriff of the Shire where the 
Party dwells; and if he have his Lands or 
mt part thereof lying in another Shire, in the 
Books of that Shire alſo: eAnd that the 
Clerks give back the Letters and Executions 
marked by them within 24 Hours, receiving 
5 Shillings for his pains : eAnd the Extratts 

£0 


—_— 
— — 


(4) 4 July 1666, Cuningham contra Cuningbam. (b) 11 
December 1622, Seaton contra Ellis, (c) 10 Nov. 1676, 
Nemart contra Hay of Gourdie. (d) 24 July 1678, Grierſon 


56. After ſolemn Publication, all Inter- 


tra Tailfer of Haircleugb. (e] Ja, VI. Parl. 7. cap. 119. 


* win - 


252 Curators F Jdeots, Ce. 
to make Faith in all Caſes, except that ꝙ Im. 
probation : Aud that no Interdittion be 
force, but null, except it be ſo regiſtrated. J, 
to which Act of Parliament. | 

57. Obſerv. I. That the Omiſſion of Re 
giſtration makes the Interdiction null as tg 

any who have a compleat Right, who therehy 
are preferable, not only if they be prior to 
the Regiſtration, but even ſometimes after the 
Days required for it; for they may be regj, 
ſtred even after theſe Days by Warrand from 
the Lords, and will exclude Rights after the 
Regiſtration ; which the Viſcount of Stair 
very juſtly complains of as a Cuſtom that 

” ought not to be continued: For when a Pur- 
chaſer waits 40 Days after his Agreement; 
and then ſearches the Regiſter, and goes on 
in Confidence to perfect his Securities; i 
when he is gone, an excluſive Right or Dil 
gence may be put in the Regiſter before he 

compleat his Right, if it exclude him, the 
Regiſter is of no Security. 

58. Otſer. II. That Interdictions may now 
be regiſtred in the general Regiſter at Ein: 
bargh, which is not noticed in the Act above. 
mentioned, becauſe that Regiſter was nat 
then extant. However, this Recording in the 


general Regiſter, is allowed by a poſterior 
Act. (a) ; hy 


— 


(0 Je. VI. Parl. 16. AR 13. 


29, Ofen 
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59. Obſer. III. That tho? the Act it ſelf 
does not determine whether the Days allowed 
for Regiſtration be 40 free Days; yet by many 
ſubſequent Deciſions, the Lords have found it 
ſullicient, that either the Day of Execution or 
Regiſtration be free, and not counted. 

60. Obſer. IV. That by another Act of 
Parliament, (a) eAll Iuterdiftions that were to 
te regiſtrated in inferior Regiſters, were ordain- 
edo be preſented judicially before a Notar and 
fur Witneſſes. But this Formality was there- 
after found unneceſſary, and abrogated. (b) 

61. Interdiction being thus ſolemnly pub- 
liſhed and duly regiſtred, the Party there- 
after can neither ditpoſe upon Heritage, nor 
grant Bonds without Conſent of his Inter- 
dictor. Thus a Bond granted by an inter- 
dicted Perſon, without his Interdictor's Con- 
ſent, was reduced; and that tho' one of theſe 
luterdictors ſigned as Cautioner, and the o- 
ther promiſed to conſent and ſubſcribe as In- 
terlictor, but did it not. (c) The like lately, 
tho the Interdictors ſubſcribed Witneſſes to 
the Bond. (d) Nay, ( which ſeems hardeſt of 
al) a Tack to a kindly Tenent ſet without 
Conſent of Interdictors, was found null. (e) 

62. Yet 


ti —_— 


mm.. 


2 —— 
— — 


(a) Ja. VI. Parl. 15. Cap. 265. (b) By Ja. VI. Par. 16. 

« 13. (c) 12 Feb. 1633, Forbes of Aſtoun contra Forbes. 

(4) 24 Nov. 1710, Law contra Turnbul, (e) Hope Inter: 
litions,” Douglaſs contra Granfilon, 
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62. Let Interdiction evacuats only ſuch Ob. 
ligations as are really prejudicial to the Pro. 
digal, but not where there is a juſt and one. 
rous Cauſe. (a) And ſo *twas found that after 
Interdiction, the Party may, by himſelf, ging 
Bond to Work- men for their Fees. (%) But the 
InterdiQors concurring, he can act as freely 
as any other Man, except when other Parties 
haveany particular Intereſt in the Interdiction 
Yet even in ſuch a Caſe, and where Lands were 
diſponed toone and the Heirs Maleofhis Body 
which failing, toanother ; with this Proviſion, 
That it ſhould not be in the former Power ti 
burden theſe Lands withmore as ſo much Dett: 
and he having afterwards interdicted himſelf, 
and with Conſent of his Interdictors, grant. 
ed ( for Love and Favour ) an heritable Bond 


with Infeftment to his neareſt of Kin, when 
he had no Proſpect of having Children ot his 


own Body: The Lords ſuſtained the Bond, 
tho gratuitous, becauſe it was granted with 
Conſent of the Interdictors. (c) 

63. But no Deeds, tho never ſo extravagant 
(unleſs there be a fraudulent Inducement) can 


be annulled without a Lawful InterdiQion. 


(4) Thus a Diſpoſition even by a Perſon inter- 
dicted, but after the Interdiction fell by the 

| Death 
(a) 29. July 1624, Laird of Colington contra Hall, 10 


Novemb. 1676, Stuart contra Hay Gourdie, (b) 29. Jul 
1624, Colquhoun contra Fas, (c) 19. July 1711, Rae and 


Corſan contra Maxwel of Munches, (4) 24. July, 1678, En. 17 
ö 


er ſon contra Tailfer ef Haircleugb. 


2 rt 
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peath of the Quorum, was found irreduce- 
ble upon the Head of Interdiction; (a) nay, 
en upon the Head of Prodigality and Weak- 
x, ſince no Man becomes ſuch ipſo jure, by 

e common Law. (b) 

64. InterdiQtion laid on cauſa cognita, and 
Sentence of the Lords, cannot be taken off 
the Prodigal's bare Conſent, or even that 
his Interdictors, tho' upon his prudent and 

gal Demeanour, they ſhould renounce or 
charge it; but only by an Act ofthe ſame 
ds, finding the Grounds of it either not 

e, or that the Party is become ſober. (c) 
ſhus a Perſon having intented Reduction of 
1 Interdiction, the Lords appointed ſome of 
heir Number to diſcourſe him; and upon 
teir, Report that he was rational and intelli. 
ut, and (for any thing appeared by his Diſ- 
hurſe and Deportment) rei ſuæ providus ; 
ey made no further Inquiry, but reduced in 

dence, becauſe there was no Compearance 
pr Oppoſition for the Interdictors. (d) 

65. In the laſt Place, *twill not be improper 
ere to remark, that Interdiction gives Inter- 
it to Appriſers and Adjudgers from the Heir 

er. the Perſon interdicted, to reduce voluntar 
tel idoſitions; tho they have no ſpecial Title 


ath to 


. 100) 3. Decemb. 1708, Hepburn contra Hepburn. (6) 53. 

ful}, 709, inter eoſdem. (c) Hope Interdictions. Anderſon 

and tra the Interdictors of Craig, 4. Decemb. 1632, Geicham. 

Gri- "a Hay and Davidſon. (d) 25. July 1666, Sir John Wil. 
at Rulden, contra 
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256 Differenc2s betwixt Tut. £ Cyr; 
to the Interdiction, but only adjudge thy 
Lands cum omni jure; and in this Caſe, th 
there was an anterior Appriſer, yet the Lord; 
found the Benefit of the Interdiction appropri 
at to neither, but common to both. (4) 


= 


** 
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24 TT. . 
of the Differences betwixt Tutory ani 
Curatory. 

4. 


Y comparing the firſt Part, whic 
relates to 7ztors only, with what 
hath been ſaid anent Curators in the preceedWo c 
ing Titles of this, tis obvious for any Mantt 
point out the prime Differences betwixt Tu 
tory and Curatory; which he can beſt do, b 
reviewing the Definitions given of both, wil 
their Explications, which I have ſubjoined uu 
The Deſign therefore ofcloſing this ſecond Panini 
(which relates to Curators only) with this 
Title, is only that it may be a Kind of ef 
cephuleqis of what is already faid ; ſo that ti * 
Reader may at one View obſerve all the Dig 
ferences betwixt theſe Offices, which hav] 
been already remarked, and more fully treat 
ed of in the preceeding Titles of this my 
a 5 ; 3 D 


(a) 20 Feb. 1666, Lord Salton contra Lairds of Park an- 
Rothe may. ; 1 
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the therefore here twill only be needful 
taal to name thoſe that have been already 
ten to, and take Notice of one or two more, 
ach occurr from other Texts of Law, and 
uye not hitherto been obſerved. 
2. Firſt then, theſe Offices differ as to their 
ſrient Cauſe ; a Tutor being conſtitute ei- 
er by the Teſtator ; or by Law immediat- 
7; or by the Judge: But a Curator of Mi- 
ors is given by the Judge only. (a) | 
z. I. They differ with ReſpeQ to the O- 
vr, Which, as to Tutors, is a Perſon within 
te Years of Pupillarity, i. e. 14 Years in Males, 
d12 in Females; (bY) whereas a Curator 
given to adult Perſons, viz. from that Age, 
) compleat Majority. (c) | 
4. III. There is a Difference alſo betwixt 


Tul em as to the impuſſive Cauſe ; A Tutor be- 
„bie deſigned for Under-age allenarly ; but a 
urator not only for that, but alſo on ac- 


wunt X any Kind of mental or bodily Infir- 
1 it * 4 ) 

4 IV. Tho in this they agree, that nei- 
tier of them, during the Office, can be con- 
rened in order to make their general eAc- 
nt e; (e) yet in this they differ, that a Tutor, 
luring that time, cannot ſo much as be pur- 


R ſued 


(a) F 1. Inſt. de Curat. (b) $3 Inft. de tutel. (c) Pr. Inſt. 
& Curat. (d) T. tit. ff. & C. de curat. furioſ. (e) Is 
4, C. de admin. tutor. I. 9. F. 4+ ff. de tut. & rat. 


itt, | 


258 Differences betwixt Cut. and Cur 


ſued for any one particular ect; yet a Cur 
tor may. (2) 

6. V. From the preceeding Difference 
flows that a Tutor being regularly under 
ſtood to be given for adminiſtring the Pupil! 
whole Meaus and Eſtate; he cannot be a; 
pointed for expeding this or that /ing/e At 
(6) whereas a Curator may, and is, common 
ly ſo given, vir. either for managing a certai 
Portion of the Eſtate, or to one particula 
Cauſe. (c) | | . 

7. But, VI, the main and prime-Diffeèrend 
betwixt Tutors and Curators, ariſeth from the 
different Duties incumbent on them. For: 
Tutor is given to the Pupil's Perſon principal 
ly; and to his Means and Eſtate only by 
ceſjary Conſequence.(d) Whereas a Curator i 
chiefly and in the firſt Place given for Mana 
cery of the Eſtate, and ſecondarily by way o 
Conſequence, for Defence and Protection ot the 
Minor's Perſon : (e) Yet. Curators of Ideot 
and the like, do herein much reſemble Tutors: 
On the other Hand, A Mother naming : 
Tutor to her Son, is ſaid rather to appoin 
him for Adminiſtration of what ſhe bequeath 
than for Government of the Pupil's Perſon: (f/ 
So that ſuch a Tutor is very like a Curata. 


8. VI. 


(a) L. 16. F. 1. ff. de tut. & rat. diſtr. 1. 26, ff. de admil. 
tutor. (6) S. 4. Inſt. qui teſt. tut. dar. junct. $. 2. Inſt. de 
Curat. (c) I. 7. ff. de tut. dat. (4) I. 14. ff. de tek, ti. 
(e) l. 7. ff. de cur. fur. (f) l. 4. ff. de teſt, tut. 


irn int 


ura 8. VII. From this it regularly follows, that 
Tutor cannot be given to a Pupil who has 
one already; but a Curator may be appoint- 
ed not only for one who has already a Cura- 
u; but in ſome Caſes, to him who has a 
Tutor, Theſe Caſes are remarked, Part I. 
Tit, 2. (a) a 

9. VIII. A Pupil cannot legally purſue or 
conveen his Tutor as ſuſpect, in order to get 
him removed ; but a Minor, with Advice and 
Conſent of his Friends, may for that Effect in- 
i againſt his Curator. Of which I ſhall fur- 
ther treat, Part III. Tit. 2. 

10. IX. In all Tranſactions and Agreements 
vith a third Party, the Tutor interpoſes his 
Authority to what is acted, which therefore 
muſt be done during the Tranſaction,; fo that 
Land Retibabition here is not ſufficient :(b) Where- 
y 08s 2 Curator is ſa id barely to conſent; which 
Wconſent therefore may be even afterwards ſig- 
nited by a miſſive Letter; nor is it abſolute- 
ly needful in all Caſes. (c) 

11. X. A Minor tho without Conſent of 
lis Curators, may be perſonally bound, pro- 
nding no Alienation of Lands or Goods be to 
blow; (4) but a Pupil can in no Caſe bind 
oblige himſelf, without the Authority of 
lis Tutor interpoſed thereto. (e) 


R 2 12. XI. 


(e) Vid. &. 5. Inſt. de curat. (b) Pr. Inſt. de autor, tu- 
ir, (e) §. 2. Inft. d. tit. (d) 1, 101. f. de V. O. (e) Pr: 
de aũctor. tutor; f 


e! 
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pil! 
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12. XI. There lies a Neceſſity upon the 
Mother or Grand-mother of a Pupil, and 
thers who hope to ſucceed upon his Demiſ 
to crave Tutors to be given him ( whe 
there's place for a Tutor Dative ) upon pain 
of forfeiting what they might expect by hij 
Deceaſe, he departing under Age, (a) (of whit 
T have already ſpoken, Part I. Tit. 5.) but 
they are nowiſe bound to crave Curators 1 
be given to their Children paſt the Years d 
Pupillarity; ſince theſe may crave for them 
ſelves. (b) 
Iz. XII. That Tutors can be nominate ir 
Teitament, is beyond all doubt, it being the 
firſt and principal way of conſtituting them 
(c But a Curator is not regularly and lau 
fully ſo given; and therefore ſuch a Nomina 
tion needs to be confirmed by the Judge, be 
fore the Curator can act: (d) Which never 
theleſs by later Conſtitutions, ſeems part 
to be abrogated. (e) 
14. Some add, in the laſt place, This as 
Difference, that Tutors are given, even tho 
the Pupil ſhould diſſent ; but that Curator 
are only given to Minors at their own deſirg 
except thoſe' ad litem. But this Opinion, a 
to Curators, is neither agreeable to expreſs 
Texts of the Civil Law, nor to what is ry 
c 


. A 


(a) I. 2. F. 1. ff. qui pet. tutor. (0) 1. 6. "a qui pet. 
tutor. (c) t. tit. ff. & C. de teſtam. tut, (4) 5. 1. inſt. ie 
Surat. (e) Nov. 117. cap. 1. $+ Is 
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MW thereanent in Roman Hiſtory, However, 
tis neither neceſſary nor profitable here to 
icuſs that Queſtion ; which, tho? it has de- 
oured much Time and Study of learned 
een, yet is of very little uſe in Practice, 
ther here or beyond Seas. 

15. As to Laws and Cuſtoms of Scotland 
ating to this Title; 'twill be ſuperfluous, . 
xrhaps nauſeous to mention them here, ſince 
oft of them have been already taken notice 
fin their proper places as I went along thro? 

he preceeding Titles of this and the former 
rt ; and the deſigned Brevity of this Tract 
il ſcarce allow a Recapitulation. Only in ge- 
eral obſerve, That as to all the Differences 
ketwixt Tutory and Curatory which I have 
nentioned in this Title (except the 1/7, 9th, 
1th, 12 %) our Scotiſh Laws and Cuſtoms, 
lo exactly agree with thoſe of the Romans, 
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Of things common to Tutors and 
Curators. 
. I. 


Of the Duties that devolve upon Tutors 


and Curators, before their Acceſſion to 
theſe Offices, 


7 
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AX) D/= AVING in ſome me- 
DS & ſure explained the Nature, 
| I 9255 Properties and Effects of 
| => Jutory and Curatory each 
ks A: apart by it ſelf; it re- 
| Ny mains yet to iaquire a little 
| | | further into the Duties that belong to theſe 
Offices jointly and in common. For albeit 

(as appears from the laſt Title of Part 150 
| : they 


— 
== 
Wc, 
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bey do really differ, and that too in very 
material Points; yet that there is a great 
= W\fnity betwixt Tutors and Curators in the 
whole ſteps of their Managery ; and that the 
Puties incumbent upon, and Riſque run by 
both is almoſt the fame, is the Subject of this 
of Part to demonſtrate. Wherefore *twill 
ot be unfit here, once for all, to acquaint the 
 Mkader, that when in this, or any of the fol- 
owing Titles I only mention the one, the o- 
ther is alſo to be underftood ; except where 
Joey are expreſly diſtinguiſhed. And altho' 
vat follows, nay moſt of what is already de- | 
lvered. be expreſt rather doctrinally, and by 
way of Potion, than practical Direct ion; 
et tis hoped, that even the unlearned Reader 
may thence form Rules and Directions to 
rs limſelf, whereby he may be in ſome meaſure 
+; guided in all the parts of his Duty, when he 
Wocalled to either of theſe Offices. 
2. Of theſe Duties incumbent both on Tu- 
tors and Curators, ſome are previous to their 
a- W Adminiſtration, ſome are concomitant with it; 
re, WE ind ſome are ſul ſequent, and follow after it. 
olM 3 As to the firſt of theſe, before a Tu- 
ch tor or Curator can have acceſs to manage a 
e-. Minor's Affairs, there are ſome neceſſary Pre- 
tle WF ludes or Preliminaries to be obſerved. And 
le WF frlt, tho' his own Conſent be not here re- 
er quired, ſince by the common Law he may be 
.) Nompelled to accept, unleſs he have zrelevant 
ey R 4 Excuſe 
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264 Duties previous to the Manager. 
Excuſe. (a) Yet *tis neceſſary that he know 
and be duly certiorate of his being called t 
the Office, in order as well to his ſpeedy ad 
dreſſing himſelf to the Managery, as his be 
ing liable for all Omiſſions thereafter. /b) 

4. But regularly his Knowledge of being 
nominate, is to be proven by the Minor; ( fo 
that Term I ſhall only henceforth uſe ) ſing 
the Preſumption lies on the other ſide : ( 
Yet ſome Caſes may occurr wherein the I 
tor's Knowledge is preſumed, whereby th 
burden of Probation of Ignorance, devolye 
upon him: As, if he was preſent when the 
Nomination was made; or the like. So that 
according to Circumſtances, ſometimes th 
Preſumption lies on the one fide, ſometime 
on the other. (a) 

5. II. Moſt part of practical Writers u 
quire alſo, as preliminary to the Admin 
ſtration, the Sentence of a Judge, whic 
they call eAz et of Tutory or Curatory; an 
ſay that ſuch an Act or Warrand is needfi 
not only to a Tutor Dative and Curator 
( which cannot be doubted ) but even to: 
Teſtamentar, and Tutor in Law. But thi 
Opinion, whatever uſe it may have in Pratice 
( ſpecially when a Tutor is appearing ! 
Judgment for his Minor) yet there 1s 4 
| the 


(a) l. 3. de ſuſpect. tutor. (b) I. 1. § 1. I. 5. $ ult! 


de admin. tutor. junct. 1. 5. C. de peric. tutor. (c) l. 6. 
de admin. tutor, (4) d, 1, 6. * c 
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the leaſt Foundation for it in the Text of the 
common Law. ; 

6. III. Tis required as previous to a Tu- 
tors Adminiſtration, that he make Oath de 
fdeli; Which nevertheleſs, according to the 
dd Law, took place only in Curators of 
Ideots, £9c. (a) But Novel Conſtitutions ex- 
tend it to all Tutors and Curators. (b) 

7. But there yet remain two preliminary 
Duties, which, as well for their certain Foun- 
dation in the Civil Law, as their univerſal 
Uſe in daily Practice, deſerve to be more 
minutely diſcuſt, vis. The Tutor's finding 
Caution, and his making up an Iaventary. 

8. As to the firſt of theſe, tis fit to premiſe 
that Caution ( which Word, tho' taken large- 
ly in the Latize, yet in our Language is re- 
ſtricted to that very kind of Security now un- 
der Conſideration ) ſignifies any thing where- 
by we are rendred ſecure: And is of two 
kinds, vi. either zaked, or fortified. Naked 
Caution again, is either Juratory, which is 
done by the Intervention of a ſolemn Oath ; 
or *tis Promiſſory, which is expede by Que- 
tion and Anſwer. 

9. Fortified Caution is, when either Pledges 
are given, Lands or Goods hy pothecated, Ic. 
or it is by finding Perſons Sureties, who en- 
gige their Faith, and bind themſelves * 
an 


(s) 1. 27. C. de Epiſcop. Aud. l. ult. $ 5. 6. C. de curat. 
"ir, (6) auth, quod nunc. c. de curat. fur, nov. 72. cap. 8. 
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and for another, and therefore this may not 
unfitly be called perſonal Caution, (tho for Mt! 
{ſhortneſs we commonly expreſs only the word 
Caution )and this is it now under our View: 
and which by the common Law was to he 
exacted from Tutors and Curators by the 
inferior Judge, ( ſuch a ſervile piece of Work 
being below the Dignity of a Roman Prætor) Mi! 
for the Minor's Security and Indemnity. And 
tho? all Securities enjoined by the Judge were 
regularly of this kind, yet by the Civil Law, 
only ſome kinds of Tutors (but all Curators) nn 
were tied to it. 

10. And firſt, Tutors Teſtamentar were not 
bound to find Caution; the Teſtator's choice r 
( who is preſumed ſatisfied with the Fidelity 
of the Perſon he entruſts) ſuperſeding the ul: 
of it in that Caſe. Neither 24/y. is it requi- 
ed of ſuch Tutors as are given by the Judge 
upon Inquiſition: (of which ſee Part I. Tit. z.) 
For as in the former Caſe the Defunct's Choco 
{ſupplies all further Security, ſo does theJudges 
Inquiſition here. Only 7ators in Law they, 
and ſuch as are given without Inquilition 
are by the common Law liable, before they 
act, to find Caution for the Pupil's Security, 
So that in ſhort, Tutors in Law alwaj 
finding Caution; Tutors Teſtamentar ate 
never bound to it; and Tutors Dative ſome ; 
times find Caution, and ſometimes not, c 
cording as they are given with or without 
Inquiſition. 11. Ve 


STI. TIT. . 
11. Yet in ſome Caſes, even Tutors Teſta- 


ot tor: 
or Nentar, and thoſe given upon Inquiſition, . are 
4 liged to find Caution: And theſe are, 1. 


| any thing, formerly unknown, appear in 


he heir Deportment, which may give juſt 
the wund to ſuſpect that the Pupil will not be : 
ork therwiſe ſecured under their Adminiſtra- 
„D) in: Or, 2. Tho their, Behaviour be blame- 
nd; yet if their Condition alter, and their 


Means notably decay: (a In both theſe 
es the Minor alone, or the Pupil with 
oncourſe of his Friends, may crave that 
zwtion be found: Or if the Tutor either 
want the Will or the Power to give Se- 
urity, he is to be removed from the Of- 
de; (b) only with this difference, that he 
ho thro' meer Poverty 1s unable to get 
mother to interpoſe for him, is removed with 
nentire Reputation; but he that fraudulent- 
refuſes to find Caution, 1s not only re- 
noved, but declared iafamous. (c) 3. When 
any are nominate, none whereof are oblig- 
d to give Security, if then any one encline 
0 be preferred to the ſole Adminiſtration, 
nd for that end makes a voluntar offer of 
wtion ; the others muſt either yield the 
(miniſtration to him, or likewiſe find Se- 
ity. (a) 


"me 12. But 
al > 
hout (a) I. 8. & ſeqq. ff. de confirm. tutor. (b) 1. 1. c. de tut. 
cl cur. qui ſat. non ded, (e) l. 2. c. d. tit. (d) F. 1. inſt. 
le de Gatifa, tutor. | | 


' 


n 
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12. But this laſt Caſe can only occurr, when 


neither the Defunct nor the Judge has made 


choice of one to manage. For if they have, 
he alone is to have the Adminiſtration, nor 
in that Caſe will the Offer of the others to 
find Caution, preclude him : But if this has 
not been done, then he whom the major part 
of the Tutors makes choice of, is to be entruſted 
with the Managery : (a) Nay, Tutors, if 
they pleaſe, may divide it among themſelves; 
but in that Caſe they are all liable ix ſolidun 
to the Minor. (5) And as Tutors themſelves 
are thus liable, ſo in the ſame manner are a 
Tutor's Cautioners ; for the benefit diviſu 
(7. e. that each be only liable for his propor- 
tional part ) competent to all other Caution- 
ers by the common Law, takes no place a- 
mong theſe ; (c) unleſs thus far, that *tis al 
lowed among the Cautioners of different Tu- 
tors: So that tho? one ſhould have five 
Cautioners, and another but one or two, the 
Obligation will nevertheleſs be divided into 
two equal parts. (d) Laſtly, if a Tutor's Cau- 
tioner deceaſe leaving none to repreſent him, 
he may be obliged to renew his Caution. (e 
13. The other thing required as previous 

to a Tutor's Intromiſſion, is the making - 
7 


(a) 8 1. inſt. h. t. 1. 3. I 1. ff. de admin. tutor. (6) J. 
$8. ff. de admin. tutor. junct. I. 55. ff. eod. (c) I. ult. ff. ren. 
pup. ſalv. for. (d) 1, 6. ff. de fidej. tutor. (e) d. l. 2.0 


de tut. vel cur. qui ſat, non ded. 
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wentary, tho at the Minor's Charges, ſince 
1 tis mainly for his Behoof. 

"W 14. An Inventary is, 2 publick Inſtrument 
haly compiled by a Tutor or Curator, wherein is 
antaived an exact Deſcription of all the ſub- 
ance belonging to a "Pupil or Minor, (a) *Tis 
alled an 1zventary from ( invenic ) becauſe 
i it, all that belongs to the Minor may be 
bund deſcribed : And for the ſame Cauſe, 
ts elſewhere termed a Repertory. (b) 

15. It is ſaid to be (2 2 Inſtrument) 
xcauſe tis publickly made, 7. e. in preſence, 
and at fight of publick Perſons: (c) By 
yhich were meant publick Notaries, as we 
ind that Term explained in diverſe Texts: Cd 
But the preſence of a Judge is noways need- 
ul, 
16. Tis added ( by a Tutor or Curator) 
lis being an uncontroverted Rule, that e- 
ery Perſon who is to adminiſter a Minor's 
Effects (for a Curator ad /item is not tied to 
lis) is bound before he enter upon the Of- 


= Ice, to make an Inventary : Or if he neglect 
un I not only may they who have Title to 
60 purſue a Compt and Reckoning, their jura- 


entum in litem againſt him; but he is to be 
moved with Infamy, and liable to an arbi- 


trary 


(0) J. 7. ff. I. 24. c. de admin. tutor. I. ult. c. arbit. tutel. 
For. 94. in Epilog. (6) 1.7. ff. de admin. tut. (e) l. ult. 
i If & C 1. c. arbit. tutel. I. 24. c. de admin. tutor. Nov. 94. 
Wo" Epilog. (4) l. 3a. c. de Epiſcop. & cler. 1, ult. N 2» 
e jur. delib. 5 | | 
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trary Puniſhment.. (2) And theſe puniſh 
ments alſo take place (as ſome will have it 
if the Inventary be given up, but not faith 
fully, it appearing afterwards that ſomething; 
were fraudulently concealed,orDebts ſet dow; 
as due by the Minor, which neverthele 
were paid before, . or were never reſting 
But others, upon far better ground, tea 
that the Puniſhment here is, that the Tut 
be decerned in the double of whatever j 
found to be fraudulently concealed, (b) Bu 
if the Omiſſion be without Fraud, he eſcape 
the Puniſhment, providing upon diſcove 
he eik to the Inventary what is afterward 
found out. 

17. Farther yet, the Tutor will eſcay 
theſe Puniſhments, if he can alledge a reafor 
able Cauſe for the Omiſſion. (c) Thus it hat 
been controverted by ſome, whether the De 
funct's expreſs Prohibition be ſufficient groun 
for a Tutor to forbear making an Inventary 
But this Queſtion being by Law itſelf ſo clea 
ly reſolved in the Affirmative, (d) 'twill | 
needleſs to examine the Objections, but on 
to refer the Reader to the Text itſelf, cite 
on the Margine. Ry 

Zo 18. Ye 


(a) d. I. 7. ff. d. 1. 24. c. de admin. tutor. l. ult. C 
arbit. tutel. (b) arg. 1. ult. § 10. c. de jur. delib. ( 


d. I. 7. pr. ff. de admin. tutor. (d) l. ult. $ 1+ c. arvi 
tutel, : * 
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18. Let this being granted, and the Teſtator 
king expreſly prohibited a publick Inven- 
ary, ( becauſe ſometimes it may be prejudi- 
ai to the Minor, to have the ſecrets of his 
ortune propaled,) (a) yet {till twill be in- 
umbent on the Tutor, to take at leaſt a 
wivate Note, before Witneſſes, of all the 
Minor's Subſtance : For this as being the 
ondation of his Charge at compting, can- 
Wot be diſpenſed with even by the Teſtator: 
As neither can he remit the Neceſſity of 
umpting; (c) ſince zo Man by a private 
il, can enervare the force of a publick Law : 
ud therefore, unleſs Law itſelf had expreſly 
nde the Exception, the Teſtator's Prohibi- 
un, even of a ſolemn Inventary, could be 
0 Warrand to the Tutor to omit it. 

19. But ſince this Queſtion as above ſtated, 
ly touches Tztors Teſtamentar, it may yet fur- 
er be enquired quid juris, if the Teſtator 
ould in general (whatever Kind of Tutors 
le place) prohibite the making a publick 
mentary ? And here *twill be ſafeſt to di- 
weurſh and ſay, that tho according to the 
wye- cited Text, the Teſtator's Will is fo far 
obe obtempered, that it affords a ſufficient 
round of Excuſe to the Tutor for omitting 
e Ceremony; yet that it will not ſo far o- 
Re, as to debar the Judge, when a Tutor 

| 3s in 
e) 1, 2. ff. de alim. pup. præſtand. (b) arg. I. 5. § J. ff. de 
win. tutor. junct. 1-119. £ de l. py 60 7 13 $7: 
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in Law ora Dative is to take place, from gr: 
daining a ſolemn Inventary, (notwithſtandin 
the Prohibition) to be made, ifhe finds iteither 
neceſſary or profitable for the Minor. 

20. It is ſubjoined in the Definition, that i 
is (duely compiled: ) And to this tis required 
1/7, that it be done in due Time: 24h in a 
regular Manner. Of the latter of theſe I ſhall 
ſpeak when I come to the laſt Words of the 
Definition, but as to the Time, this genera 
Rule would be adverted to (which, by the 
way, may ſerve as a Caveat for Tutors, many 
of whom are apt to be fingering before Hand 
that the Inventary is to be made, before thy 
Tutor can touch any Part of the eAdminiſtrati 
on: (a) So that no Time of Delay is allowed 
but tis to be gone about, ſo ſoon as the Offic 


is conferred upon him. And tho ſome o 


Commentators (who generally uſe to ſpeak 


without Book) are forallowing Three Month 


to the compleating of an Inventary, yet fo 
this we have no Warrand in Law; but or 
the contrary, tis exprelly ordained to be dons 
with all Expedition ( and Diligence. (c)$ 
that no determinate Time being expreſt i 
Law either for commencing or compleating 
it, it depends wholly upon the Arbitrimento 
the Judge, to determine it long or * " 

| cſpel 


— — — — x 
(a) L. ult. C. arbitr. tutel. 1.7, ff. I. 24. C. de admit 
Autor. (6) 1, ult. g. arbit. tutel. (c) Novy. 944 
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teſpeft to the Quantity 4nd Quality, Great- 
$6 or Smallneſs of the Fortune. ; 

21. Laſtly, it is ſaid [wherein is contained an 
x# Deſcription, &c.] and this becauſe *ris 


t ;-Mhlinly appointed, that every thing that any 
— Way . be ſaid to belong to the Minor, 1s 


to be underſtood of the Goods and Means 
emſel ves, but alſo of all Evidents and Docu- 
nents found in the Defun&'s Charter- CHeſt: 
And as every thing that canbe ſaid to be- 
ug to the Minor's Subſtance the Time of 
aking the Inventary, is to be therein inſert; 
0 whatſoever thereafter accreſces to the For- 
une, is to be added theseto. (c Vet Debts due 
the Minor need not be inventared, theſe being 
roperly a Part rather of the Creditor's Sub- 
ance, than his: (4) Tho in making the Tu- 
10 Accompts, Regard muſt be had to theſe 
1110, ' 
22, Moreover, not only are the things them 
ſelves to be ingroſſed in the Inventary, but al- 
0 ſuch diſtinctive Marks of them ſubjoined, as 
may effectually prevent all changing of them 
afterwards, for other things of the ſame Kind, 
but of leſs worth. Thus to the Inventary of 
Wings immoveable, is to be adjected their Sity- 
tion, their bounding Tenements, their Quan- 
8 | tity 
(s) d. I. 24. & d. I. ult. (b) d. I. 24. & l. 57. ff. de ad 


nin. tutor. (c) 1 ult. & 7. C. de cur. furioſ.. (d) l. 2136 
\ 1, ff. de V. 8. ik | 


erein to be ingroſled: (a) Which is not on- 
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tity, Quality, Yearly Rents, Ac. And of ſuch 
Moveables as are fungible, ſuch as Corn, Wine, 
Oil, £9c. the Quality, Weight, Number and 
Meaſure are to be ſet down. And of other, Pr 
that are not fungible, ſuch as Houſhold Furni. Nd 
ture, and the like; the Form, the known; 
Marks, and other various Circumſtances aten 
to be inſert ; ſo as theſe may clearly be diſtin-: 
guiſhed from all other things, and ſo all Im. U 
poſture prevented. (a) thi 
23. The Efe&s of an Inventary thus duelyMi 
made, are 1 that then, and not till then, n 
Tutor has free Acceſs to the Adminiſtration Mie 
(b) Let if any thing there be, that does not pe 
ſo much as admit of a ſinall Delay; that may n 
warrantably be expede, even before the Good; 
be inventared. (c)  2dly. That the Inventar 
inferrs an irrefragable Preſumption (Wich e 
Lawiers call præſumptio juris & de jure) ſy! 
gainſt the Tutor: So that he cannot be heard Mre: 
tho afterwards he ſhould offer to prove thai pt 
more was given up in the Inventary, than the bi 
Means really extended to: (4) Yet Jeſt ay 
Max's Office ſhould prove his Snare, moſt Mo 
dern Writers, who very juſtly think this more 
than a little hard, incline to allow the Tutor 
in this Caſe, to prove by unconteſted Evidence 
that ſome things deſcrib'd in the Inventary 
were 


(a) Arg. I. 7. C. de bou. proſcript. (b) I. 7. pr. ff. de al 
min. tutor. I. ult. S ult. C. arbitr. tutel. (c) d. l. 7. 
(d) l. ult. pr. C. arbit. tut. | 
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gere no Part of the Minor's Patrimony, 

chich nevertheleſs he had very colourable 

round to inſert. (a) 34h, That it inferrs that 
0 
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preſumption (tho not ſo ſtrong a one, as not to 
admit of a 8 Probation, or a ſtronger 
Preſumption) which in Law is termed fræſum- 
tiojuris, againſt the Debitors found contained 
n the Inventary : The Effect whereof is, that 
other Grounds of the Debt being a miſſing, 
this by itſelf is ſufficient to found a Proceſs, 
ather in Order to get the Debt innovated, or 
mid, (b) at hy, The laſt Effect of it is, that 
thereby a Tutor evites the above-mentioned 
Penalties, which Law 1nflicts on ſuch as intro- 
met without making Inventary. 4 | 
24. The Effect of the Omiſſiun or Neglect 
fit is, that 'tis preſumptive Fraud: And there- 
fore no Inventary appearing at Compting, 
whereby the Minor may be furniſht with a 
regular Charge, he has his jaramentum in litem, 
for proving both the Quantity and Quality of 
bis Eſtate. (c) | 
25. Thus far of the Preliminaries to a Tu- 
tor's Intromiſſion, without which he can have 
n0 Acceſs to exerce : But rheſe being _ 
expede, he may and muſt enter upon the Ad- 
miniſtration ; unleſs he either have a relevant 
8 2 Excuſe, 


(a) Arg. F 12 Inſt, de inutil. Stipul. 1. 14. c· de contr- 
Xipul. 1. 14. & tot. tit. C. de non num. pec. (b) J. 
J. f. de admin. tut. (c) 1, 7. pr. ff. de admin. tutor, juntt - 


l den. C. de in lit. jur. 
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Excuſe, or be debarred and removed as ſuſpe#, I C1 
Of the laſt of theſe I am to treat in the next 
enſuing Title. But as to the firſt, tho the . 
Doctrine about excuſing of Tutors, does very 
juſtly challenge a large Room in the Writings 0 
of ſuch as treat pure) of the Civil Law; yea, ti 
and wants not in many Caſes, its own Uſeful. be 


neſs even in this Nation, chiefly when Us Pa 
ſtions ariſe about Exemption from any Office 0! 
that with us is really publick, (ſince Argue 
ments drawn from the Defences of Perſon 3 
nominate to be Tutors, are very concluding L 
in ſuch a Caſe) yet theſe Offices not being") 
the Subject of this Treatiſe ; 'twill be too fo. # 
reign to our Purpoſe, to enlarge upon the En 
cuſes that were of old competent to Tutors & 
Only, becauſe we are here upon Preliminatii tt. 
es, it may be remarked, that tho I have el ed 
where (a) mentioned Exculing, as one of ti 
Ways whereby Tutory terminates and ex 
pires; yet becauſe moſt of theſe Excuſes a 
only proponable before the Office commence 
they do moſt properly fall in here to be con 
dered, and ſhould be minutely diſcuſt, were 0 
the reading ſuch things that are of fo litt 
Uſe in Practice, worth the vulgar Reader! : 


While. 
26. In ſhort, an Excuſe is a ſolemn eAllegs 
tion of Immunity (From the Office of To 
urd 


. 


(. Part 1. Tit. ult, 
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& Wl Coratory) competent to a Perſon either upon 
A account of ſome ſpecial Privilege, or for ſome 
he Ml other juſt and reaſonable Cauſe, 

ll 27: The Grounds of Excuſing from theſe 
"ws Offices were various; ſuch as a Man's having 
ea. th: Number of 3 Children of his own ; his 

ul. being engaged in the Adminiſtration of any 

ue. Part of the publick Revenue; or in any of the 

ice offices of ſuperior Magiſtracy ; his being out 

of the Country upon Service of the State; As 

iſo extreme Poverty, Age, Sickneſs, Want of 

Letters, Fc. all which Grounds are reduced 

by Juſtinian, (a) to 16, whereof only Four 

afforded juſt Ground of Excuſe as well for lay- ] 
ing down the Office after it was undertaken, = 
25 before; but the reſt only excuſed from en- 


tring, not from continuing it already enter- 
ed, 


Laws and Cuſtoms of Scotland relaring 
this Title, 


28. In things previous to the exerciſe of the 
Offices of Tutory and Curatory, our Cuſtom» 
$ almoſt intirely regulated by the common 
law; and what ſmall differences betwixt 
them there are, I come now to remark. 

29. And as to the firſt Preliminary I have 
taken notice of, a Tutor's own Conſent, with 

x S 3 us 


——— 


„ 9 WW 


(a) Tit, Inſt, de excul. tutor. 
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us, is indiſpenſably required; ſince no Man of 

can be compelled to. accept, unleſs in ſomell ® 

Cafes (which have been already ſpoken ha 

na (a) at the Rebound, when a Legacy is leſt K 
—_ 

30. This Conſent or Acceptance may eithe 
be expreſs, when the Nominee compears and 
formally embraces the Office; or tis inter 
pretative,and preſumed from ſome Act of his: 
which is much ix arbitrio judicis to determing 
whether it inferr Acceptance, or not. But! 
genera], tho” a Sentence recovered at a Man' 
inſtance as Tutor, will verify him ſuch ( albeit 
the Act of Tutory be not produced ) i 
Actions purſued t#toriv nomine againſt him 
() yet ſince his Ignorance of the Nomination 
is (conform to the Civil Law) regularly pre 
{umed ; therefore, tho Actions be carried oni 
his Name, or Defences in Judgement propon 
ed for him as Tutor; yet ſo long as he is not 
duely certiorate of the Nomination, provid 
ing he do not at all meddle with the Minor 
Effects, fo that tis res integra; he is ſtill a 
Liberty to renounce. (c) Nay, a Tutor nomi 
nate was not found to have accepted or be 
haved as Tutor, by concurring with other 
Friends in taking Writs out of a Charter 
Cheſt, and continuing to poſſeſs the Pupils 
Coal and Rent upon Infeftment for Security 


(a) Part 1. Tit. 1. & 52. (b) Hops, Tütors. (c) 14 Jun 
1830, Eaird and Forreſt contra Mr. William Chalmers. 
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fSums ; tho he continued to pdſleſs after the 
zum was ſatisfied by Intromiſſion; unleſs he 
had known of the Nomination before theſe 
Actings. (a) Shs 3 

31. Further yet, a Man's being Tutor will 
not be inſtructed by a Confirmation, or any o- 2 
ther ſuch Writ, bearing that he accepted-and 
made Faith, without a Warrand under his 
Hand, or ſome Adminicle to aſtruct it: 
Which the Lords found in ſuch a Caſe, tho : 
the Confirmation was 37 Years old. (/) Nei- 4 
ther will a Man's diſcharging as Tutor Teſta. | 
mentar prove him to be ſuch, if it appear 
from the Teſtament or Nomination it ſelf, 
that he was but an Overſeer. (c? Yet if no 
Teſtament appear, a Perſon will be liable not 
only to anſwer as Tutor at the inſtance of 
Creditors, but to compt to the Minor as 
ſuch (not as Pro-zutor ) if there be any Writ 
produced under his Hand deſigning him, and 
he acting as Tutor Teſtamentar ; without 
Neceſſity to the Purſuer to produce the Teſta- 
ment. (d) 
32. But then, tho any Man be at liberty 
todecline the Office ; yet having once accept- 
ed, he cannot demit at his pleaſure. (e As 
0a the other ſide, if he once renounce, he can- 

84 not 


| 

| 

* 

(4) 19 July 1678, Beatſon contra Beatſon. (b) 31 Jan. | 
| 


{2 


1665, Kirktoun contra Laird of Hunthill, (c) 10 June 1665, 

Imyntoun contra Notman. (d) 2 Decemb. 1668, Seaton con- 

2 Seaton, (e) 22 Feb, 1712, Sir Robert Gordon contra his 
urators. | 
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not return to the Office, (a) even tho he 
were a Teſtamentar. (5) But bare long 
Forbearance (as hath been already remark: 
ed ) doth not extinguiſh a Tutory Teſtamen. 
tar. (c) | 

33. Next, when there are more Tutor, 
than one, if ſome accept, and it be not in- 
ſtructed that the others ever did ſo, or ever 
acted; then Action of Compt and Reckon. 
ing at the Pupil's inſtance, will be ſuſtained 
againſt the Accepters, without calling the 
reſt: (a) And tho Tutors cannot be purſued 
peremptorily to accept, yet a Libel againſt them 
at the Pupil's inſtance, may very well con. 
clude alternative, i. e. either to accept or re. 
nounce : In which Proceſs, if there be any 0 
the Nominees who have already accepted, 
ſuch may warrantably authorize the Pupi 
againſt the others. Thus one of three was 
allowed to authorize a Pupil, in a Purſuit 2. 
gainſt the other two, to accept or renounce; 
and this tho they were all named jointly. (e) 

34. There is alſo one Preliminary, which 
with us, is peculiar to'Czrators, viz, tit 
Nominee's expreſſing his Conſent by ſubſcribs 
ing; and this Subſcription before the AC 
1672, Was affixed to the Act of Curator 3 
ell 


(a) 6 Yuly 1627 Campbel contra Campbel, (b) Ibid. (1 
By the former Deciſions, and 17 Decemb, 1631, Ouchterlon, 
' Contra Oliphant. (d) 23 June 1710, Murrays contra Murr) 
(e) 8 March 1628, Muir and Thomſon contra Kincaid: 
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ff; but now to the ſigned Nomination 
given in by the Minor. Without this Sub- 
cription the Act is void, nor can he purſue 
Tenents or Debitors thereupon. (a) 
5. As to the ſecond Preliminary mention- 
ors ed, and for which there is no expreſs Au- 
in-Mthority in the Text of Law ; tho in many 
ver aſes the bare want of an dt of Tutory or 
on-MCuratory, will not (as was juſt now obſerv- 
ned) keep a Tutor from being liable paſſive 
the ſuch, yet in order to his purſuing, tis ge- 
uedMrerally required that it be extant : Tho? ſome- 
gem times its having been produced in a Proceſs, 
and the Decreet ſhown to the Judge in ano- 
ther, will ſuffice ; as has alſo been already re- 
marked. (b) >, | 
36. Theſe Warrands in writing for a Tu- 
tor's acting (which foreign Writers term 
tg of Tutory ) are the Teſtament or Nomi- 
zation, if he be a Teſtamentar; the Retour 
of Chancery, if he be a Tutor in Law; and 
bis Majeſty's Gift in Exchequer, if a Dative: 
And a Curator is authorized by an Act of 
Court, which is given out to him of courſe, 
upon his making Faith and finding. Caution; 
ad which therefore is called aa t of Curas 
Fry, 
37. The third Preliminary mentioned, was 
be Oath de deli; and that, by our Cuſtom, 


. 
I 
rl, £ 


urrqh. (0% Hope Curators, S:bbald contra Hay and Lindſay, (6) 
Part I, Tit, 2. $ ult, - FI 


282 Duties previous to the MPanagery. 


is only exacted of a Tutor Dative, and: 
Curator. Nay, the Lords ſuſtained ſuch ; 
Tutory, as alſo at another time a Curato 
where no Faith was made ; becauſe the Per 
ſons had found Caution, which their Lord 
ſhips found ſufficient to ſupply the want « 
the Oath. (a) Whereby it would appear, th 
tho it be an ordinary and commendable Pr 
liminary, and therefore ought not to be n 
glected by the Judge, yet that is not Eſſentig 
to the Office. 

38. But as touching the fourth thing pre 
vious to the Adminiſtration, our Cuſtom b 
of Neceſſity a little departed from the Diſpe 
ſition of the Common Law. For there bein 
ſcarce any ſhadow of confirmed Tutory ( ſo fre 
quent among the Roman,) to be found 
our Practice, the forementioned Difference, 
to finding Caution, bet wixt Tutors given uit. 
and thoſe given without Iaquiſition, can tal 
no place with us. And therefore, ſince v 
have but three kinds of ordinary Tutory, th 
matter of a Tutor's finding Caution, may 
{hortly ſummed up in the three followin 
Rules; with one more as to Curators. 
39. I. eA Tutor Teſtamentar neither mak! 
Faith, nor finds Caution; the Defunct's Choi 

ſuperſeding the Uſe of both. Let if it wy 
9 4 


1 


(a) 10 and 11 Jan. 1613, and 9 Decemb. 1614, L 
Barr contra Villiam Wallace, 
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d ent that his Means have notably decayed, the 


Minor may crave another to be ſubſtitute in 
his Room, which will readily be granted; o- 
therwiſe he will be obliged to 6nd Cau- 
tion. (4) 

40. II. I Tutor in Law makes no Faith, 
ut finds Caution: (b) In ſo much that in ſingu- 
ar Circumſtances, even a Father being law- 
ful Adminiſtrator to his Children, will not be 
lowed to uplift their Money without Cau- 
tion. (c Nay, a Tutor Dative has ſometimes 
been preferred to the Tutor in Law, becauſe 
he found not Caution within the Year. (a 

41, III. el Tutor Dative both makes Faith 
ond finds Caution : So that, two getting Gifts 
of Tutory, he who firſt finds Caution will be 
preferred, tho not only the other's Gift be 
prior, but himſelf alſo in Poſſeſſion. of the Of- 
ice, (e) Let in one Caſe, the Lords found 
ſuch a Tutor who had not found Caution 
(tho he had accepted and made Faith ) not 
lable for Omiſſions; who therefore was (as 
Durie obſerves ) ex dolo proprio Iucratus. (, 
But the Reaſon 1s, that ſuch a Perſon is only 
boked upon as Pro-tutor ; which kind of Ma- 

nagers 


oO IT 


(q) Spotiſmood, Tutors. (b) 13 Decem. 1541, Leſly 
contra Lefly, (c) 12 Feb. 1633, Govan contra Richardſon, 
40 18 Feb, 1551, Laird of Veem's contra James Clapen. (e) 
Balfour Tutors, 9 Decemb. 1551. (f) 26 Jan. 1628, Souter. 
contra . — and22 Feb. 1634, Davidſon contra Fack 
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nagers till the Ack of Sederunt 1665, were 
only liable for actual Intromiſſions. 

42. The Reaſon why our Law has ſo vari 
ouſly diſpoſed in this Matter, ſeems to lie in 
the order wherein theſe three kinds of Tu. 
tors are preferred to the Office; according ti 

which, a ſtricter or laxer Security is exadtel 
of them. Thus, as the Teſtamentar is juſt 
preferred to all others in the Office, fo is he 
exeemed from giving Security of any kind 
And as the Tutor in Law 1s poſtponed to him 
but preferred to the Dative ; ſo tho he muſ 
find Caution, yet his making Faith has bee 
thought ſuperfluous, and would be. ſome kind 
of Indignity put upon thePupil's neareſt of Kin 
43. IV. Curators aiſo (as moſt reſembling 
Tutors Dative ) both make Faith and fl 
Caution. Yet a Curator, was. found liable for 
Intromiſſion and Omiſſion, having been nd 
minate by the Minor, and authorized by the 
Judge, albeit the Act did not bear that hy 
compeared, made Faith, and. found Caution 
ſeeing he accepted thereafter by ſubſcribing}; 
Writ, bearing; to be done by the Minor wit! 
Conſent of the Curators underſubſcribing, an 
bearing, That the Defender ſubſtribed as Cu 
ſenter: Yer he was only found liable fron 
the time of his Acceptance -by-the- Subſcri 
tion. (40 

44. Oal 
1 ( 


| (a) 18 Nov, 1671, Caſs contra Elis. 6. 
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eel 44. Only Curators nominate by a Father 


the Terms of the Act 1696, are exeemed 
a Ns being likeſt to Tutors Teſta mentar ) from 
- infſeiving any Kind of Security. Yet even theſe, 
Tu the laſt Clauſe of that Act, may ſometimes 
k ordained by the Lords to give Surety : As 
us been already remarked of ordinary Tutors 
Tetamentar 1 | 
45. As to the Three Caſes abovementioned, 
therein a Tator Teſiamertar may be bound 
o find Caution; the firſt two do indeed take 
jace in our daily Practice. But with Re- 
ſpect to the 34, a Tutor with us has no Inter- 
ett (tho by the common Law he had) dire&- 
þ or indirect iy, to compell his Co-tutors to find 
Caution, or to warrand him of their acting, 
wherein they outvote him, or do act without 
agua inting him, otherwiſe to quite the Ad- 
niniſtration to him on Caution to warrand 
m: The Lords having found in ſuch a 
Cafe, that his only regular Courſe was to 
get them removed, if they malverſe. Yet 
when the like occurrs, if the Cautioners of 
theſe Co-tutors become utterly inſolvent, or 
deceaſe without leaving any to repreſent 
them, or the like ; the Lords will oblige them 
o renew their Caution. (a) 
46. The Obligation of Tutors and their 
Cautioners (as by the common Law) is in ſo- 
Onl "2 Lan 
0 WI. June 1672, Stirling contra the renatient Tatort bf 


286 Duties previovs to the Managery. 
lidum; and that whether they intromet or 
not; (a) which (as has been obſerved) accor. /. 
ding to that Law, was otherwiſe. But of this 
we ſhall have Occaſion further to treat, In; 
Tit. 6. 

47. The laſt and moſt material thing I have 
taken Notice of as preliminary to theſe Offices, N 
is making an Ixventary. And herein what our 
ancient Form has been, is as hard to tell, à Hun 
unprofitable to be known; ſince that Affair 
is now accurately regulated by an Act of Pa. 
liament, (b) which reduces us pretty near to me 
the Roman Form: And wherein we diffet 
from them ſhall anon be remarked. 

48. By that Act then it is ſtatute, that ng 

Tutor, nor Curator to Pupil, Minor, Ideot, or fuWtc 
riows Perſon, not already entred in the Office, 
ſhall have Power to act, or meddle with their 

Writs or Means, untill firſt he makes Inventa u 

of the Lands, Bonds, Tickets and Confpts, and 
all Moveables under his Charge, at the Sigh 
of the Friends on the Father's Side and on tht 

Mother's Side; of which Inventary there ſhal 

be Three Doubles, to wit, for the Tutor or Cusn 

tor, and Friends of both Sides ſubſcribed by then n 

all, and recorded before the Fudge Ordinary Wer 

And in Caſe the Friends on either Side, ih un 
Citation, concurr not, that the Inventary is 
made at Sight of the Judge Ordinary, and fie 

el 


(a) 9. March 1684, Lockhart contra Eleis. (b) Cha, 2. Paci 
2+ Seſt. 3. Act. 2. 


4 * * 8 


0 alſo cik as things come to their Knowledge, 
1 uit hin 2 Months after attaining the Poſſeſ- 


Duplicats in the Clerk*s Hands, where the 
ipal Inventary was made; and Debitors 
e not obliged to pay, untill they ſee their Sums 
atainedin the ſaid Inventaries: eAndif the ſaid 
wors and Curators fail in the Premiſſes, that 
y be liable both for Intromiſſion and Omiſſion, 
ud get 10 eAllowance of OO and be re- 
ned as ſuſpect: Without Prejudice neverthe- 
ſr tothe ſuid Minors, and others, to ſuper- 
urge their Tutors and Curators. The Clauſe 
þ, anent citing the neareſt of Kin, is extend- 


quer: For *tis ſubjoined in the Act, That 
I Gifts of Tutory, proceed upon a Citation, or 


ana Sides; and that the Gifts bear the ſame, 
10108 «tberwi/e to be declared null, at the Inſtance 


any obtaining a lawful Gift. 


bacurr to move the Lords to do ſomething in 
(error of others, the Infamy and arbitrary 
uhment (fo uſual among the Romans in 


ot, as Sir Thomas Craig obſerves, mitiores pœ- 
nobis ſemper placuere, Thus Tutors were 


key removed as malverſant, for not making 
Inven- 
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! ſealed, and conſigned as in the Act: That 


and cauſe make an eAFt thereon, and leave 


Ito Tutors Dative their getting Gifts in Ex- 


mſent obt ained in Writ of the neareſt of Rin, on 


49. As to this Act, Obſerv. I. that unleſs 
Ine other Circumſtances, beſide the N eglect, | 


W's Caſe) is ſcarce ever inflited with us: 


—_— — * - 
—— — —— — 
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Irventary of the Pupil's Eſtate, conform to th 
Act of Parliament. (a 

50. Obſerv. II. that tho in the Inſtance 1; 
mentioned, our Municipal Cuſtom has not en 
joined ſo rigid Penalties as the common [a 
doth againſt ſuch as wholly neglect to make u 
an Inventary; yet in the other Caſe, anent ej} 
ing, we have (which is not a little ſtrange 
far exceeded the Roman Severity; by award 
ing the ſame Puniſhment to the Neglect o 
eiking ; as to the total Omiſſion of an Ime 
tau). 

3 Obſerv. TIF. That tho the Time withu 
(as by the civil Law) is left indefinite, fo 
making up the Principal Inventary (whid 
therefore 1s to be done with all Expedition 
yet 2 Months after attaining Poſſeſſion, is pre 

xed for Eiking what after comes to Kno 
ledge ; which is not at all determined in th 
civil Law: Neither alſo knew they any thin 
of Debitors not being obliged to pay (as th 
Act preſcribes) unlets they ſee their Sums cu 
tained in the Inventary. 

52. Obſerv, IV. That the præſumptio juri 
de jure againſt the Tutor, upon his making 
folemn Kd cf (taken Notice of as the i 

t 


cond Effect of it) will take no Place with 
if he can clearly evince, that ſome things the! 
in inſert, were really no part of the mod 


(4) 7. July 1680, Gibſon contra Lord Punkeli and Iv 
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wbtance, tho he had juſt Ground to believe 
hey were, and this ue officium alicujus ipſi ſit 
unnoſum. 5 

by Olſeru. V. That the præſumptio juris a- 
"Int Debitors whoſe Names and Sums are 
und contained in the Tnventary (which Thave 
pentioned as its 34 Effect) takes no place 
ih us; neither is ſuch an Inventary, by our 
uſtom, any more probative againſt Debitors, 
an a Merchant's Compt-book would be. 


54. Laſtly, *tis remarked by Sir George 


Mackenzie, that tho this Act be indefinite 


s to the Number of neareſt of Kin, yet that᷑ 


Deciſions have found two on each Side ſuf 
ficient, both when they are called to make 
ſaventaries, and to ſee Tutors Dative given. ? 


e does not quote any Deciſion for this, nei- 


her indeed is it need ful; ſince tho Deciſions 
ere wanting, yet 'tis an unconteſted Rule in 
w, that (unleſs it be expreſly otherwiſe pro- 
ded) pluralis elocutio duorum numero couten- 
4 eſt, ( a ) EE 

55. But, whereas it is uſually faid, that ill 
Manners produce good Laws, it had, it ſeems, 
ren the Practice of ſome Tutors and other 
lelations of Pupils, to reverſe the eAphoriſm, 
ud the forementioned good Law introduced 
e molt antwort hy and ignoble Manners : For 


n Perſons forſeeing that this ſolemn Inven- 


* tary 
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tary when once made, would prove not on 
a ſevere Check upon their Managery, but: 
Charge upon them at Compting; many o 
them after this Act was promulgate, immedi 
ately upon a Defunct's Departure, made allth 
Haite they could (ifthere was any thing wort 
Scrambling for, ) to pilfer and imbezil the M 
nor's Goods, c. before any Inventary coul 
be got compleated. 

56. In Purſuance therefore of this Aq e 
Parliament and for making it attain its du 
Effect, an Act of Sederunt was made, and pri 
claimed by Sound of Trumpet, (a) ordainin 
the neareſ; Relations preſent, when one whil 
Children are under eAge, is moribundus ; 
lock up all Places where their Writs, Evident 
Money and other precious Moveables are cu 
tained, and ſeal the Keys, and deliver themt 
the next Judge Ordinary, till the Pupil's or N 
or s Friends on both Sides be advertiſed, thi 
they may enquire if there be any Nomination 0 
Tators not contained in theſe locked Places 
Aud if not, that theſe Friends make Search! 
| theſe Places, for a Nomination; but are t 
ſearch no farther than for finding the ſame : Bi 
that all be cloſed again; and the Keys ſealei 
and Intimation made to the Nominee to pn 
ceed to Inventary, &c. And if the Heir be 1 

Papil, but Minor, that no Search, Sealing, , 


— — | — 


Ja) 23. Feb, 1592, 


le made, till he or Order be preſent; | Bat the 

gelict, &c. may at Sight the Fudge take out 

(pon * pf; Money. for defraying the Fune- 
eAnd if 


ll. he die not at Home, the Maſter 
on Miſtreſs, &c. is to Seal as above, till they ac- 
quaint Relations. eAnd ordains the Defuntt's 
Relic, Children, &c. who have any Keys where 
the above things are, to deliver them up to be 
Sealed ut ſupra : And the ſaid Relift, Child- 
Win, Maſler, Miſtreſs, &c. refuſing to deliver up 
u above ſaid, ſhall be holden as Imbezilers or 


nin racters & the Writs, Evidents, Money, pre- 


ine Moveables, &c. conform to the ſaid Sta- 
ute, This Act is fo full and clear, that it no 
es ſuperſedes the Neceſlity of Remarks, than 
i effectually prevents all purloining of Minors 
Goods for the Future. | 
7. As to what is further ſaid in the for- 
ner part of this Title; anent Exciſing, tis need- 
eis here to repeat what hath already been 
Werved, that this Title in the civil La about 
Heuſing of Tutors which hath beentheSubje& 
070 many learned Men's Labours, not on- 
in their larger Syſtems, but in diſtinct Trafts, 
b ſcarce at all uſeful in Scotland; fince no 
Man needs be at the Trouble to ger himfelf 
acuſed from that to which he can nowife be 


wreAly compelled : Tho ſometimes indirealy 

al at the Re- bound he may. Thus a Tutor 

leltamentar was found to have forfeited a Le- 

py bequeathed to = by the Defunct; be- 
1 2 


cauſe 
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cauſe he declined the Office. (a) But 'tis more" 
than probable, that in that Caſe, the Legacy 
has been left, in Contemplation of his futur 
Pains and Trouble in the Managery ; and 
which otherwiſe the Defunct would not at ai 
have beſtowed. But this I have elſwhere in 
ſiſted on, Part I. Tit. 1. H. 62. to which th" 
Reader is referred. 


8 = le 
| 
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| | 

Of Suſpect Tutors and Curators. * 


. H E other thing I took Notice of 

whereby a Tutor or Curator, thi 
duely called to the Office, and expeding all th 
forementioned Preliminaries, may yet be ſtor 
from entring to the Adminiſtration, is hi 
being accuſed as Saſpect; and this like the forme 
of Excuſing, may fall out either before hisAccel 
ſion to the Office, (which is the Reaſon that! 
falls in to be conſidered here) or after he hu 
begun to manage: So that as to the latter © 
theſe Caſes, we have {beſide the gener: 
ways already mentioned, whereby Tutory an 


Curatory expire and terminate,) two ſpeci 
one 


n. Feb, 1675, Srimeour contra Wedderburn of Rift 


e Ol 
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* viz. when a Tutor is lawfully excaſed, 
when he is removed as ſaſpect. 
2. A ſuſpe& Tutor or Curator is he, who 


ages bis Pupil's or Minor's eAfairs treach- 


wuſly and-unfaithfully ; or whoſe Intention to 
hb ſo, i evident and manifeſt by hi Deportment. 
he firſt Part of this Definition relates to Tu- 
ors actually exercing; the other to thoſe, 
cho have not yet commenced their Admini- 
ration. | 8 
z. In managing this Head I ſhall endea- 
our to follow the pointed Method here ob- 
krved by the Compilers of the Paxdef ofthe 
Common Law, (4) and 1/} enquire, from 
what Law this Accuſation or Impleadment of 
Tutor or Curator as ſuſpect, doth deſcend. 
240% Before what Tribunal *tis to be carried 
on. 34%, Who they are that may be thus 
mpleaded, and 44h, by whom. 5thly, What 
may be the Grounds and Cauſes of this Accu- 
lation. 6t/ly, Touch its Effects. 
4. Firſt then, this Cuſtom of impleading a 
Tutor as ſuſpect, is doubtleſs of a very auci- 
ent Standing ; ſince expreſs Mention is made 
lit in the famous Roman Law of the 12 Tables; 
and in thoſe elderTimes it was very ſtrictly and 
accurately proſecuted: Sorhat a moſt exact and 
wſtere Vertue being then required of all, and 
pecially thoſe who had ſuch Truſt commit- 
„ 4 ted 
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ted to them; a very ſlender Ground was jug 
ed ſufficient to remove a Tutor as Suſpetr 
Which Strictneſs of Diſcipline was after ver, 
much remitted, to the w al Shame and De 
triment of the State, and Prejudice of Pupil 
and Minors, | | 
5. II. As to the Tribunal; the Power « 
cognoſcing and determining in this Caf 
is, by the common Law, a part of the ording; 
Juriſdi ion of all 1 and Mag 
ſtrates: (a) Wherein it differs from the Po 
er of giving Tutors Dative, which by tha 
Law, was only competent to thoſe, to who 
it was ſpecially and expreſly committed, bu 
not to any Judge as ſuch. The Reaſon of thi 


Difference ſeems to be, that ſo Minors and thei 


Friends might have the eaſier Acceſs to proſe 


cute a Tutor or Curator as ſuſpect, when he 
was liable to ſo many Courts. And hence it 


that a Judge in whom is lodged this Power 0 
giving Tutors Dative, cannot by the Civi 
Law, delegate the ſame to another; (b) where 
as a Tutor may be impleaded as ſuſpect, eve 
when the Judge acts by a Subſtitute. (c) 

6. III. The Perſons impleadable as ſuſped 
are all Kinds of Tutors, whether Teſtamen 
tars, Tutors in Law, or Datives ; as allo al 
Curators : And this, whether they have founc 
Caution for the Minor's Indemnity, or not ;(4 


ſincq 


— 


— 
.— 7 


3. ff. h. t. (5) l. 6. § 2. ff. dg tutel. (c) b! 
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(noe that alters not their malevolent Deſigns) 
ny, even without ſo much as excepting a 
fither when Tutor to his own Child ; with 
this difference only from other Tutors, that 
{becauſe of the Reverence due to a Parent, 
however undutiful ) no Iafamy can follow up- 
on the Sentence of a Father's Removal from 
the Office, Whatever may be the ground of 
b. /a) And this is not without Reaſon ex- 
ended even to the Tutor in Law ; who if he 
hea near Relative to the Minor, it has till 
been thought as well decent as expedient, ra- 
ther to join another with him in the Office, if 
he be juſtly ſuſpect ; than to remoye him with 
Iifamy. (b) 

7. IV. As to the Perſons that are admit- 
ted to implead Suſpect Tutors, 'tis obſerv- 
able that this, among the Romans, was fo like 
o a public Accuſation, at leaſt to a popular 
eAction ; that it was competent to any free 
Subject of the State, tho nowiſe concerned 
in the Pupil: Which ſeems to have been in- 
troduced in favours of Perſons Under- age; 
o that their Tutors might have ſo many more 
Checks upon their Mazagery, Yea the Privi- 
lege was there extended even to Women ( who 
otherwiſe were not allowed publickly to 
plead for others ) if it did appear that they 
were moved thereto from a Principle of ſin- 


T 4 cere 


1 


2 — 


| (a) C2, inſt, 1. t. (b) L Zo. 5 ult. J. 7. ff. h. t. 
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cere Affection to the Minor. Farther yet, i 
is competent by the common Law to Minus 
themſelves with Advice and Conſent of their 
Friends and Relatives; but in nowiſe to Py. 
Fils. (a) Nay laſtly, the Judge himſelf may, 
upon ſufficient Grounds, remove them, ey 
proprio motu, (b) 

8, V. The Grounds and Reaſons of this 
Impleadment, do in the general ſeem much 
to depend upon the Prudence and Cir. 
cumſpection of the Judge; who if he ſes 
Cauſe to remove a Tutor, may freely do it, 
tho that Ground be not one of thoſe exprelly 
mentioned in Law. (c) Yet ſome Writers 
have taken the Pains to amaſs together all 
the Reaſons of Removal that are ſcattered 


thro this and other Titles in the Law, and to 


reduce them to Heads and Claſſes ; which ap- 
pears ſuperfluous, ſince theſe are there ſet 
down not as Boundaries but Directories to the 
Judge, who according to his own Diſcretion, 
and as he finds the Tutors general Deportment 
to have been, may contract or enlarge them 
at his pleaſure. Only in the general we may 
obſerve, that theſe Grounds for removing a 
Tutor are not only down-right Fraud, Tres. 
chery, and anfaithful Carriage in the Office 
but Negligence, Inconfideration, Laxinef., total 


Owif-| 


(a) 54. inft. h. t. I. 1. 6 6, 7. f. eod. (5) I. 3. 8 4. f. K 
t. (4% J. 3. $12. ft. h. t, : 5 EE : » 


it M0 on, nay even Ruſticity. (a) But that 
* which moſt frequently falls out, and then 


rely fails to be objected to a Tutor in order 
p get him removed, is his neglect ing to make 
n Inventary ; (b) for which *tis 2 rce poſs 

ble for him to aſſign any rational Excuſe, 
acept thoſe mentioned in the preceeding 
itle, But they who are curious may con- 
ult the Texts 4 * on the Margine, (c) 
here they will find upwards of twenty 
iferent Grounds for removing a Tutor or 
Curator as ſuſpect : Tho this general one, that 
(Tutor is to be reckoned ſuſpett when his Mau- 
yrs and Deportment plainly declare him ſuch, 


all N inſtead of them all ſufficient to direct an in- 
ed eligent and conſcientious Judge. (4) Yet 


Preerty by it ſelf is not a ſufficient Ground 
fr this Impleadment ; ſince ſuch a Man may 
5 far outſtrip another in Probity and Dili. 
rence, as in Wealth he comes ſhort of him: 
e) Beſide, that the Caution he finds, renders 
be Minor ſecure at all Adventures. Nay, 
bnetimes tho a poor Man be unable to find 
ich Cautioners as are beyond all Exception; 
get his Sk ill and carefulneſs may juſtly move a 
udge, upon due Conſideration of the Caſe, 

| - to 


40 5 5. 12. inſt. h. t. 1. 3. & pen. & ult. ff. eod. 1. 4. $ 4. ff. 
(5) l. uit. 5 1. c. arbitr. tutel. (c) tot. I. 3. ff. B. t. i. 
F 4. eod. & 5, 10, 12. inſt, eod. I. 6. c. eod. I. 8. ff. de 
ußr. tutor. 1. ult. 5 1. c. arbitr. tutel. I. 19. ff. de admin. 
tor, (4) I. 8. ff. h. t. (6): d. I. 8. ff. h. t. 
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to allow him to exerce, and only join a Cir; 
tor with him in the Office, who is ſuticieatly . 
opulent. (2) ; 0 90 

9. VI. The Eßedts of this ImpleadmenÞ. 
are mainly two, vi. one at its * O0MMencement by 
the other at the Event. The effect of thi 


Proceſs when but commenced 1s, that the Ty y 
tor is preſently ſuſpended from the Admin 

ſtration: (6) And this has, no doubt, bee y 
introduced in favours of Minors, and thy ( 
againſt common and known Maxims in Ia“ 
whereby Execution is always to be the a 
not the firſt part of a Proceſs ; and by th 1 
ſame Rules a Defender is not to be deprive: Ml 
of any thing he poſſeſſes, till due Cognition (| 
the Cauſe, and full Probation of the Libe a 
Yet it has been thought, that at all Events a 
the Tutor here can be no loſer: For, tho bl;, 
come to be aſſoilzied, yet does he ſuffer nl; 
Detriment by being only ſuſpended from th le 
exerciſe of his Office for a while; Nay, ere gt 
his Reputation (which is the only thing tha g 
runs any Riſque in this Caſe ) will after thi 

ſo much the more conſpicuouſly, that it ha 
been attacked, and yet come off Victor. An 
on the other ſide, if the Grounds of the I g 
pleadment be found True, and the Tutor 0 0 
that account condemned, tis apparent tha 
better Service could ſcarce be done 7 1 

n 
* - : 
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Minor, than thus early to prevent the Tu- 
zor's further pilfering or imbezilling the For- 
tune. 

10. The effect of this Proceſs at its Event 
z that the Libel being ſufficiently proven, 


the Tutor or Curator is not only to be whol- 
ly and finally removed from the Office; but 
iſo if there be either fraudulent Managery 
proven againſt him, or even ſ#pine Negligence 
(which in the common Law is called lata 
alba) he is of courſe declared Infamous, (a) 
10 in ſome Caſes liable to a Corporal arbi- 
trry Puniſhment: As, if an enfranchized 
Slave or Hond-man be found to have fran- 
dulently managed the Tutory of his Patroz”s 
Children, or when a Tutor abſconds, ſo that 
70 Aliment can be got decerned for the Pupil ; 
or when he compears and calumniouſly al- 
edges, that there are no Effects out of which 
t can be modified. ( But in Caſe of ab- 
ſconding, the Pupil is to be entred in Poſſeſſion 
ofthe Tutor's own Eſtate; as I have already 
obſerved. (c) | 
11. From this it follows, that if a Tutor 
or Curator be to be removed, as ſuſpect, the 
Cauſe of the Removal muſt be expreſt in the 
dentence, that ſo it may appear whether he 
goes off with an entire or broken Reputation. 
but if in the Sentence the Judge have _ 
| tc 
00 8 6. inft, h. t. () 8 9, 19, 14, inſt. h. t. (b) d. $ 9. 
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ted to expreſs the Cauſe, tis preſumed to be 
ſuch a one as does not infer Infamy. (4 
Which holds alſo, if he do not plainly remove, 
but barely prohibite him to adminiſter any 
more. (bj 
12. Laſtly, A Tutor or Curator being rg. 
moved as Suſpect, forfeits whatever was be. 
queathed to him by the Defunct. (c) 
13. This Action terminates and expires by 
the Death of the Tutor ; becauſe the Libe 
concludes not Payment, or delivery of any 
thing (that being reſerved for another Pri 
ceſs ) but only that he be removed, which his 
Death doth with-a Witneſs : And if after hi 
removal by Death or otherwiſe, it appez 
that the Minor has been leſed by his Mal. 
adminiſtration, the tutorial Action of Comp 
and Reckoning, then and not till then, take 
place; becauſe during the Office that Proceſ 
cannot be commenced. (4) And hence it 
follows that this Action for removing a Tuto 
as Suſpect, expires, not only by his deceak 
but whenſoever the Tutory terminates þ 
any of the ways mentioned in Part I. Tit. ul 
and that too, altho' it have been already long 
inſiſted in, and the Proceſs far advanced. (e) 
14. But *tis to be remembred, that in tu 
Action the Offer of further and better Cas 
| H0 
(a) Lo kt. d. 1. 4 F. fin. ff. h. t. (c) l. 35! 


de excuſ. (d) F 8. inſt. h. t. junR. I. 4. ff. de tut. & N 
diſtr. (e) I. pen. ff. h. t. I. 1. c. eod. ; 
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be, will not at all abſolve ſuch a Tutor; 
05 either can his Colleague (if he have any) 
Gy 


ih Safety to himſelf, forbear to implead him, 
neerly becauſe he hath found ſufficient Cau- 
on; ſince that alters not his wicked Intenti- 
"Mrs. (a) Yet a Tutor being orice fairly re- 
Wroved as ſuſpect, runs no Riſque of the Ma- 
ugery thereafter. (b) | 

15. But if a Tutor or Curator be neither 
kwfully excuſed, nor removes from the Office 
i ſuſpect, and have duely expede the Prelimi- 
pries mentioned in the foregoing Title; he 
When has free Acceſs to exerce : And there- 
bre what his Duty is during the Adminiſtra- 
ton ſhall be the Subject of the following 
ite, after I have briefly remarked ſome 

few | 


Lans and Cuſtoms of Scotland relating to 
ths Title. 

16. In ancient times, as any Judge within 
tis Kingdom had Power to give Curators, ſo 
might he (conform to the common Law) ei- 
ber remove them, if they were _— (e) or 
bin Curators with them in the Office. (4) But 
W tis having long ſince gone into Deſuetude ; 
dy our latter Cuſtom, the Power of cognoſcing 

nd determining in Actions againſt 3 an 
ura- 


05 L. 5. 6. ff. h. t. (b) 1. 10. ff. h. t. (e) Parl. 1555 
(ap. 35. (4) As was found 8. Fuly 1534, 


Rr 
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Curators as ſuſpect, belongs only to the Ly 
of Seſſion, excluſive of all other Judicatorie, 
except that, where atrocious Facts were |; 
belled, the privy Council (unleſs the Mattel It on 
dipped upon Law) have ſometimes determi 
ned therein. So that in this our Form differ 
from the common Law ; ſince with us thi 
Exchequer is the ſole Judge in giving; and thi 
Lords of Seſſion in removing Tutors. nove 
17. All Kinds of Tutors may with us alſo 
be impleaded as ſuſpect : But a Father being 
purſued as fuch, is ſo far from going off wit 
Infamy, that he can ſcarce be removed on any v 
Account; yet if it be evident that he is em 
bezilling his Children's Money, a Curator o 
Factor will readily be joined to him, or at leaſſi Min 
he will be prohibited to upliſt Sums unleſs hi 
find Caution: Which will alſo be done if he 

be notoriouſly Poor. (a) | 
18. But according to our Form, this AQtio 
has no Reſemblance of a publick eAccrſatim 
unleſs when ſome very fraudulent Acts con- 
cur. And even then, the Accuſation is not 
(as among the Romanus it was) competent to 
any of the People or any Subject; but to his 
Majeſtie's Advocate allenarly. Neither does 
it reſemble an actio popularis: (As with them 
it did; ) becauſe when the Libel concludes} 
bare Removal and no Puniſhment, *tis only 
| COM: 


el 


(4) 12. Feb, 1693, Goven contra Ritherdſon, 
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mpetent either to the Minor himſelf, with 


10 rice of his Friends (who may alſo carry on 
ies Wie Proceſs in his Name, tho he be a Pupil or 


ant) or tothe Co-tators (if any there be) who 
gt only na), but muſt proſecute this Action, 
hen there's Ground for it: Nay, even tho 
ere be a Quorum conſtitute, yet all being li- 
ble for Diligence, if any Quorum act hurttul- 
x, = are bound to crave them to be re- 
noved. (a) * N - 

19. As to the Grounds and Canſes of this 
tion, their Relevancy here (as by the com- 
non Law) is ix art itrio Eudicis ; excepting one, 
br which a Tutor 1s expreſly appointed to be 
moved by the Act of Parliament 1672, vis. 
bis neglecting to make an Inventary of the 
Minor's Eſtate : And accordingly even Tutors 
ament ar (who otherwiſe are not fo eaſily 
med out) have by the Lords been removed 
u that Account, as malverſant. (b) 

20. The other ordinary Cauſes with us, are 
n general Mal-adminiſtration ; ſuch as pur- 
lining, embezilling, or ſquandering the Mi- 
s Rents and Moveables; ſupine Negli- 
to hence, and the like: To which alſo may be ad- 
hst a Tutor's intenting Action againſt his 
bes lupil, before his Intromiſſion as ſuch; for in 
mat Caſe he can never be Tutor to him there- 
Witer. (c) In ſhort tho the Lords if they pleaſe, 
may 


— —— — 


LO 


contra Lord Dune ld and Thomſon, (c) Hopes Tutors 


%) Viſe., Stair Init, Tit. tutors. (ö) 7. July 1680: 'Gib- 
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may remove a Tutor, conform to the Ry 
of the Civil Law, ob dolum, latam aut ley 
culpam ; (a) yet when only the laſt of theſe 
inſtructed, he is rarely exauctorate. 
21. But ſome Cauſes there. are, that tho th 
always removea Tutor by the Civil Law; Ne 
have not that Effect with us, ſuch as his Sque 
dering, tho not the Minor's, yet his own | 
ſtate ; (b)his intruding himſelf into the Offi 
or beſtowing Pains and Expences for procy 
ing it; (c) or making Sale of ſuch things 
by Law are expreſly prohibit to be 12 
upon without a Sentence; (4) his fallia e 
when given Tutor Dative, to compear, ni 
withſtanding of Eaiftal Citations, (e) a 
the like. 
22. Yet even in the Cauſes of Remoy; 
wherein we agree with the Civil Law, unk 
the Matters of Fact libelled and proven, bet 
a very hainous Nature, the Lords general 
incline (for ſaving the Tutor's Reputation): 
join a Curator with him. Thus, in ſuch 
Proceſs for removing a Tutor as ſuſpect, u 
on many Grounds, and ſpecially that his 
ther had been Tutor to the Pupil's Fathe 
and had not yet compted ; and that the T 
tor and his near Relatives had Queſtions ant 
Action 
(a) As was found anno 1564, George Heriet contra Auf 
rew Libberton, and William Thomſon his Curators : (6) Aly 
1. ult. F 6. in fin. ff. de bon. eor. qui ant. Sent. junct | 6 


g ult. in fin. ff. de tut. dat. (c) Y 10. Inſt. h. ko 4 | 
in fin, ff. cod. (4) d. I. 3. 5. 13. (e) 17+ $ ult. h. l. 
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quons of great Importance with and ag inſt 
pupil: The Lords inclined that another 
end ſhould be joined to the Tutor; but 
reno Anſwer whether upon theſe Grounds, 
cught to be removed; only the Purſuer's 
weurator got a Time to condeſcend upon a 
rſon fit to be joined. ( 
j. Sometimes alſo, if the Tutor be à Per- 
n of Honour and Reputation, a Curator in 
his Caſe is not joined to him, but the Mal- ad- 


; Wiciftration or Negligence being complained 
i and inſtructed, he will beta by Sen- 


2nce of the Lords, to conſent to the Nomi- 
ation - a Factor, to manage the N 
ſtate, (Þ) 2 298: Of 15-4 1 82 
24. The firſt Effect I have noticed of this 
tion, will ſcarce take place in Scotland: 
Ir 'tis not ordinary with us to ſuſpend a Tu- 
from exercing; unleſs at lea ſt ſomething of 
e Libel do clearly appear; which at all E- 
eats can be no great Prejudice to the Minor, 
ch Proceſſes being rarely of long Continu- 
„ue. 30 5 e ie, e 
25, But as to the other Effect, tho tlie 
Lords ſhould find Cauſe to remove a Tutor, 
et tis ſcarce ever with Infamy,when' only Ja- 
me Negligence is inſtructed, (tho that made 
Im infamous by the Common Law) far leſs 
Will they inflict a corporal — 
h U els 


* 8. July 1660, Mackbrae contra Macklean, (6) 22. 
1. 1712, Gordenſton contra his Curators, 


- 
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jeſs the Sentence found upon groſs and evide 
Fraud 953 z0therwiſe he will readily. be Cor 
demned in à pecuniary Mulct. 
26. Neither is the Diſtinction aboveme; 
tioned, anent expreſſing or ſuppreſſing t 
Cauſe, in the Sentence, at all uſeful with ys 
ſince in our Form, a Decreet without 
Bec auſe is void and null. 
27. Andas a Tutor Who declines the Offi 
forfeits; þy;our! Law, What is bequeathed t 
dim bynithe Pefunct, in Contemplation of 
future Pains ; ſo much more will he who Nur 
removed as ſuſpect: Tho I know not if ey 
there Wasa Deciſion in the Caſe. 
28. Laſtly, Tho according to our Cuſton 
as well as by,-the Diſpoſition of the Commo 
Law, when Tutors are once removed, tl 
run no farther Riſque as tothe Managery; ic 
they are to beware of Collaſion, or underhar 
procuring themſelves to be exauctorate: F 
in that Caſe they are ſtill liable, as if the no 
had continued to exerce. Thus a Minor ha 
ing obtained a Decreet againſt his Curator xt: 
renounce his Office, the Curator was not fon 
_ liberate thereby, even as to Omiſſtons after ti 
Decreet, becauſe he ought not to have ſufft 
ed it to paſs. (a/ Ai N 
(4) 21. July 1664, Scot of Broad meadows contra & 
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JR PFORE I proceed to ſpeak of pup 

tive Duties, which are indiſpenſab- 
required, twill not be unfit in the. firſt 
Pace, to Hx the Boundaries of a Tutor or 
urator's Power, by premiſing ſome things 
ich by Eaw they are expreſly prohibited 
odo; that ſotheir Duty with Reſpect to 
Wings truely wit hiz their Sphere, may be with 
he greater Eaſe and Advantage pointed gut 
them. Some of thoſe prohibited things: a 
utor is fuply debarred from; others are 
nly prohibit to be done without a Sentence. 
2. As to the firſt of theſe, I. by the Com- 
non Law, no 3 could ſubſiſt betwixt 
Tutor ànd his Pupil; which is very juſtly 
extended to his Son, his Grandſon, his Heir, 
lis enfranchiſed Bond- man, c. and a Tutor 
bmarry ing, was, by that Law, ißſo facto infa- 
nous, and holden as confeſt upon Malverſation 
(a), and this Pymiſhment took place with them, 
ales either the Female Pupil had been alrea- 
df betrothed to any of theſe by the Defunct 
= U 2 5 him - 
W L. 1. 4. 6. 7. C. de Interd. matrim. inter pup. & 
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himſelf, (a) or the Tutory Accompts alread 
made, () and the 4 Years allowed for Reg 
tution elapſed ; or that a ſpecial Diſpenſati 
for it had been procured from the $qyj 
teign. (c 8 | 
3- The Reaſons of this Prohibition are, x, 

cauſe *tis juſtly preſumed that the Tutor's 4 
thority may eaſily extort Conſent from his 
pil to ſuch a Marriage, which Conſent ney 
theleſs ought to be free, and without the les 
Conſtraint. 24h), Becauſe thereby he aforlf 
but too juſt Ground to ſuſpect, that he inten 
by ſuch a Match to evite an unwelcome pu] 
ceſs of Compt and Reckoning. | 
4. Yet a Curator by the Civil Law, w 
mot prohibit to give his Daughter in Mart 
age to a Minor under his Care; (a) nor 
Tutor to match his Son (or even Himſef ns 
with the Mother of her who was once his P 
pil; (e) neither did the Prohibition take plac 
"againſt one who was only Pro-tator : (f) B 
" cauſe in theſe Caſes, the forementioned Re 
Tons do ceale, 2. 
F. But if, in the laſt Place, a Tutor or C 
rator did not marry, but deflower a Ma 
ho once was his Pupil ; his Perfon was, byt 
' Diſpoſition of the Common Law, to be ſent int 
perpetual Exile, (whereby he was _— ut 

law 


7 d. 1. 6& in fin. 65 * l. 6, Pr. (c) d. . 7. (d) l. 5. 1 
; d. tit. ; (e) 1. 2. C. d. tit. junct. A 36. 37. 60. Pr. . " 
(£39 b 64. 66. 67. f. de Lite nupt. (F) l. ult. Code u 
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bed) and all his Lands and Goods con- 
tated. (a) Als | ge 
6 II. G Tutor or 838 (for the Reaſons 
have juſt now mentioned in the preceeding 
i) could not adopt his Pupil into his own 


Emily, unleſs he were his Step-ſon. (bY * 
s Pf 7. As tothe other things, vis. ſuch as re- 
eye hire the Solemnity of a Sentence, tis to be 
e lea vnſdered that tho a Tutor's Authority and 


Power be very extenſive, and in many thing: 
ke to that of a Proprietary, ſo that it exact- 
ſupplies the Want of Judgement in the Pu- 
vil; yet in ſome Caſes tis not ſufficient alone, 
nd that mainly in the Matter of eAlienation, 
voluntary diſpoſing upon the Pupil's Heri- 
ge and valueable Moveables: For that this 
my warrantably be done, the Sentence and 
Authority of a Judge muſt be interpoſed. (c) 
8, This Interdict extends to all Kinds of 
Wl utors, and even to a Parent that's Tutor to 
hs own Children: (4) Only with this Singu- 
rity, that Law allows the Judge to be ſome- 
what eaſier to give Sentence, when a Parent, 
an when any other Tutor craves it. (e) Nay, 
extends not only to Curators of Ideots, He 
but even to Pri- tutors. (F | 


U 3 9. The 


1 


— — 


(4) L. un. C. fi quis eam cuj. tut. (b) l. 17. pr. junct. l. 
. § 1. ff. de adopt. (c) t. tit. ff. & C. de reb, 1 qui 


lud tut. (4d) 1. 3. C. n. t. 1. 7. C2. fl. 18. 
. K 5 1. fl. b. t. 0% r 7. 52. fl t. (Js. 
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9. The Prohibition of old, was reſtricted 
Lands in the Country; but Tenements with; 
Burgh, and all things of Gold or Silye 
Jewels, and other Moveables, were not on 
ellowed to be diſpoſed upon by Tutors, b 
they were exprelly bound to make Sale WM 
them: And this becauſe Plate, Jewels, . 
being things of themſelves barren, and yield 
ing no Profit to the Minor; and Tenemaif 
within Burgh not only ſtanding in need inc 
daily repairing, but liable to many Accident 
?twas thought ſuperfluous to run the courſe( 
a Proceſs in order to a Warrand for diſpoſi 
upon ſuch things. | 
10. However, by a Law afterwards pr 
mulgated by the Emperor Conſtantiue t 
Great, (a) all Immoveables whether within 
without Burgh were declared unalienable 
the Tutor or Curator, without Interventic 
of a Judge's Decreet : Which, by that Lay 
was farther yet extended, ſo as to reach ey: 
all ſuch Moveables as neither periſh nor a 
depretiated by keeping ; ſuch as Plate, Jewel 
fine wearing Cloaths, Furniture, and otie 
valuable Moveables. So that after this Cat 
ſtitution, Liberty is only left to a Tutor t 
_ alienate and diſpoſe upon ſuch Moveabi 
without a Sentence, as will be depretuate 
and rendred worſe by keeping; ſuch "= 
SE, ort 


7 * 
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(a) l. 22. C. de admin. tutor, 
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ts of Grain and Fruits, ſuperfluous Beſtial, 
vorn Cloaths or Furniture, c. and theſe 
not only may, but muſt diſpoſe upon; o- 
herwiſe he does not anſwer his Truſt, and 
the Pupil's Condition be rendred worſe by 
is Neglect to do ſo, he is declared anſwerable 
hr the ſame, in that above - cited Conſtitution, 
which is ſo clear and full upon the Matter, 
that nothing beſides the Length, could tempt 
ne to omit the tranſlating it. 
11. And tho it be certainly the ſafeſt Courſe, 
r avoiding all Suſpicion of underhand deal- 
ng, for a Tutor to make open Sale of ſuch 
* by way of public eAuttion; yet ſince 
Law lays no abſolute Neceſſity upon him to 
( ſo, he will be abundantly ſecured, if he 
fairly make Money of them, tho in a more 
private way: Unleſs either a Municipal Statute, 
or the immemorial Cuſtom of the Place re- 
quires public Roup ; as indeed it is cuſtom- 
ay in moſt places beyond Seas. (a) 21S 
12. Under this notion of things prohibited 
to be alienated without a Sentence, are al{o 
omprehended ſuch incorporeal things, as are 
commonly numbered among Immoveables, as 
o many Effects in Law. And thus, no Uſa- 
fuftuary or Liferent-right, nor any other Ser- 
"tude real or perſonal, can be remitted by the 
U 4 Tutor 
(a) As we are told by Ant. Mattheus tract. de auction. lib · 
l. cap. 3. N. 4. H. Grotius manududct. ad juriſprud. Nollani- 


ä 


ld, 1. cap. 8. num. 15. & ſeqq. 


32 Duties concomitant with, Sc. 
Tutor or Curator, unleſs a Sentence be inte 
poſed : (a) Which by. learned Expoſitor, j 
very regularly extended to all eAnnralre 
and the like, payable out of another Mart 
Eſtate; C) and to all Act ions competent 
the Minor, for recovering of ſuch things ; 
are declared unalienable without a Sentence 
Nay, Law it ſelf hath ſtretched this ſo ft 
that in general, no Ob/ization whereby an 
| ther is bound to the Minor, can by the T 
tor or Curator's bare Authority, without t 
Sentence of a Judge be totally taken aw 
For the Debitor thus making Payment, is 1 
{ abſolutely ſecure, but that the Minor ma 
be reſtored againſt it; unleſs it he the year! 
Rent of his Fortune, or Annualrent of h 
Money, not exceeding 100 Raman eu 
which is 500 lil. Sc ots. (c) 
13. eAenation here is taken in a very e 
tenſive Senſe, comprehending not only all v 
luntary Diſpoſitions made by the Tutor; b 
all other Deeds whereby any real Right con 
petent to the Pupil, is prejudged : So th 
not only all Donations and Sale is hereby fo 
bidden, but alſo letting Preſcription ru 
( which therefore takes no place againſt a Pu 


l 


. 1 > 


= Ml : 


_—— 4 
— — 


a) l. 3. H 5. ff. h. t. (b) arg. 1. 4. C. b, t.1, 22, in nei q 

de admin, tutor. in verb. ita enim annui reditus. (e) 9 u 

- Inft, quib, alien. lic. vel non. junct. 1, 25. 27. C. de adi 
tutor. : | 


; 8 
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ji or Minor,) (a) giving ſuch things in Pay- 
nent, ( which in Law is equivalent to Sale or 
Excambion) (b) all Mort ifications to pious Uſes, 
(c) all Impoſitions of Servitudes real or per- 
onal ; (of which already) (d) all Submiſſions 
ind Tranſactiuns about ſuch things. Laſth, it ; 
domprehends the rejecting or refullng a Le. 
racy left to the Minor: (e) which ( contrary 
to common Rules) has been introduced in 
favours of Perſons under Age: For otherwiſe, 
Man cannot be ſaid to eAlienate, who only 
refuſes to eAccept what is offered him. ( 
14. Farther yet, not _ are the- fore- 
mentioned things prohibit to be quite alienat- 
ed, but to be any way given in Security, ſo as 
to confer a real Right upon the Recipient. 
Thus all pledging, Wadſetting, Hypothecas 
tion, & c. of theſe things, are interdicted the 
Tutor. (g) But this is not to be extended to 
tacit legal Impignoration: For a tacit Hy- 
ue, even in a Minor's Goods, is in ſome 
Caſes allowed by Law. Thus if a Pupil with 
his Tutor's Conſent, buy Land from the Fiſc, 
the Land it ſelf, by the common Law, is 
tacitly hy pothecated for the Price: (%) Nay, 
one Caſe there is, where, according to that 
Law 
(4) L 3. ia med. C. de præſcrip 30 annor. (b) J. 15. Co 
b t. junct. 1. ult. ff. quib. ex cauſ. in poſſeſſ. eat. (c) l. 12. 
F de curat. fur. (4) l. 3. 8 pen. ff. h. t. (e) I. 5. 8 B. ff. 
ut. (0 1, 6+ pr. ff. ju. in fraud. credit. (g) l. 1. 5 2. & 


ult, l. 53. 1. 7. § 7. I. pen. ff. h. t. () l. 2. 5. t. junct. l. 
2. C in quib.cauſ. pig. tac. contr. eh. 


DO IT 
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Law, even a conventional Hypotheque wil N the 
ſubſiſt without a Sentence, vis. if a Pupil 
with his Tutor's Conſent, lend Money to ano. Te 
ther Pupil for buying Land, with this expres Ml. 
Paction, that the Land ſhall ſtand hypothe. Ml al 
cated for the Price. (a) | Gr 
15. That this Sentence warranding Aliena. 5) 
tion, may be duely and orderly interpoſed, ti 
required, 1. That it be pronounced by the be 
Judge competent, i. e. the Ordinary of the ir 
Place where the Minor reſides tho the thing 


to be alienate, be ſituated in another Di 
ſtrict. (50 | ED {hep de 
16. 2. *Tis required that it be interpoſed Ml ve. 
upon juſt and weighty Cauſes. (c) The mot m 


preſſing of theſe Cauſes is for purging the Mi-M 4; 
nor's Debt: (4) Yet even in that Caſe, Sale of 
Lands, c. is not tobe indulged of courſe, for G. 
the Judge is to make inquiry whether Money 
can be — other way raiſed; and if ſo, heli 
not to interpoſe his Authority for Sale 0 
Lands; neither if Creditors be not prefling 
to have their Money. (e) Farther yet, he MM ch. 
to inquire whether Hypot hecation for as muci jj 
Money as will clear the urgent Debts, will ge, 
be ſufficient. But in general, even when Sale 
- Is needful, he is to take care that Money be 
made only of ſuch things, the want whereo 
will leaſt prejudge the Minor. And in * 

5 the 


—— ñ—Ü—¼ 


7 1. 3. ff. h. t. (6) I. 5. § 12. ff. h. t. 000 1. 1. § 2. J. 11. 
ff. l. 12. C. h. t. (4) at 282 h, t. (e) l. 5 9. ff. h. t. 1. 6 
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the Compilers of the Common Law have been 
very exact and pointed; as appears from the 
Texts quoted on the Margine. (a 
17. Beſide purging of Debts, tis in gene- 
ral to be eſteemed a very juſt and ſufficient 
Ground to ogg a Sentence for Sale or 
Hypothecation, if there occur an urgent Ne- 
ceſſity or Difficulty, which can no other way 
de avoided but by the Sale of Lands: ( 
ince *tis much more expedient for the Minor 
to part with ſomething, and in lieu thereof to 
get its true value in Money, than from a vain 
deſign of keeping Heritages entire, to be invol- 
ed in inextricable Difficulties. The like 
may be ſaid, if by the Sale ſome natable 
Advantage be to accrue to the Minor, (for a 
ſmall inconſiderable one is no ſufficient 
Ground) (c) in view whereof any frugal or 
provident Man, if in the Minor's Caſe, would 
make the Sale of Lands his Choice. Thus, if 
in lieu of barren Ground that lies at great 
diſtance from the reſt of the Minor's Eſtate, 


the Tutor can purchaſe fertile Ground that 
les contiguous, a Judge cannot warrantably 


rgje&t the Motion: Specially when tis con- 
fdered that Alienation even of CHurch- Land 
(which as to all Effects in Law, are compared 


to 


7 — — 


— 


(a) I. 5. § 10, 11, 13. ff. h. t. (5) See an inſtance of this in 
1.61. § 1. H de jur. dot. (c) I. 3. $ 14. junct. I. pen. ff. h. ti 
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to thoſe of Pupils and Minors ) is allowed in 
ſuch a Caſe. (a)) | 

18. If then any of theſe things, the Aliens. 
tion whereof is prohibited, be de facto diſpel. 
ed upon by the Tutor without a Sentence, 
the Effect is, 1. That all ſuch Deeds are abſo. 
lutely void and null in Law, neither need; 
the Minor be reſtored againſt them: (0 
Which alſo will reach the Caſe where the Sen 
tence interpoſed is impetrate by Olreptionand 
ſuppreſſing the Truth; (c) or when the Sen. 
tence, whether it injoin Alienation or onl 
Hypothecation, is not obeyed iz terminis, 8 
Yet if the Sentence be alternative, the Tutor 
ſufficiently obtempers it by doing either. ( 
But ſuch a Sentence tho duly interpoſed wil 
not be ſuſtained in prejudice of the Minor, i 
the Judge knowing there was no ground for 
Alienation, yet ſhould decern for a Sale: (f 
And in general if the Minor be leſed by the 
Sentence ; unleſs the Sale have been by pub- 
lick Auction. 

19. The other Effect of this unwarrantable 
Sale or Hypothecation, conſiſts in the various 
Actions competent to the Minor tor recovery 

of his own. And, 1. As to the Tutor, the 
common Action of Tutory is competent * 


(. Nov. 7. cap. 1. 5 1. Nov. 54. cap. 2. (b) J. 25 10, n, 
| 15. ES FE. = h. t. (c) L I $ 2, I 5. 5 Den. ff. h. t. (4) 


| der 
J. 7. 5 3. ff. h. t. (e) d. I. 2. $4, (f) l. 5. $ 14. ff. h. t. l. ul. 
in med. C. fi maj. fact. re 


PART III. TIT. 57 
him, for making up what Loſs the Minor has 
ſuſtained thro his Miſmanagery, in putting 
Lands unwarrantably to Sale. (a) Beſides if 
appear that by ſuppreſſing the Truth, and 
ledging what's Falſe, the Sentence has been 
impetrat, he falls under an arbitrary Puniſh. 
ment. (70 2 
20. II. As to the Minor's Debitor, to whom 
the Tutor hath unwarrantably remitted any ' 
part of his Debt; Action for the whole is ſtill 
11 againſt him, as if nothing had been 
done. (c LIED 70 
21. III. If the pretended.. Alienation have 
© far taken effect, that the Minor has loſt 
Pujeſion, then Action is competent to him 
aint whatſoever Poſſeſſor for recovery of 
the fame, ( and that with all the bygone 
Rents and increaſe thereof, if he poſſeſs mala 
fas: (e) Otherwiſe he only reſtores the Fruits 
atant when the Proceſs commenced; accord- 
ng to common Rules. Yet any Poſſeſſor will 
te allowed to retain Poſſeſſion, till the Minor 
reimburſe him of what he really paid, either 
in whole or in part, according as he makes a 
far that the whole Sum he paid, or only 
gart thereof, was really | expended for the 
Minor's behoof. (C) And this being ſo fa- 
| Y vourable 
00 J. 5. S. pen. ff. h. t. 1.6, 7, 8. C. arbit. tut. (6) I. 9. ff. 
b t. (c) I. 46. § ult. ff. de admin. tutor. Hi I. 5.5 pen. 


Lb. t. (e) l. 2. C. fi quis ignor. rem. minor. (f) I. 7.5 Pen. I, 
pen, in fin, ff. h. t. an 9 "LP 
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vourable, will undoubtedly take place, even 
tho the Poſſeſſor have made actual Reſtitutiqn 
of all: For he will {till have Action againf 
the Minor for recovery of whatever part q 
the Price he can inſtruct was fo expended. (a) 
Yet tis here to be remembred, that, in thi 
Caſe, the Neceſſity of Probation devolvslif 
not upon the Minor, but upon the Purchaſer 
who muſt inſtruct how far the Price he pain 
Was really converted towards the Minor 
Profit and Advantage. (b) As allo, if it b 
controverted that ever a Sentence did inter 
Veen,” the Preſumption lies againſt the Pur lou 
chaſer, who then muſt evince that ſuch a De 
creet there was: Wherein if he ſuccumb, he 
has no Remedy left him; ſince the Minor i uit 
that Caſe, will ſtill have Acceſs to his ow 
in whoſoever's Hands it is found. (c) But ther 
it being once fairly verified that ſuch a See 
- tence did really preceed the Sale, this fo fa 
turns the Scales, that every other Solem nin 
required in Law, will be preſumed to hay 
interveened; vis, that before Sentence an ei 
ate Cognition and Inquiry into the Cauſſ 
was made, and that there was an urgent Ne 
. ceſfity for the Sale; ſpecially if all W be in ere 
: — in the Decreet; it being an undoubte 
Maxim, That a Judge in pronouncing Senten 


— 
2 - 
2 . 


F 


— hnam—nnerenn— * 5 

(4) L. 4. in fin. I. 10. C. h. t. (6) 1. 10. 1. 16. in fin. C. H. Nen. 
(e) i. 13. ult. ff. de publ. in rem act. arg. l. 25. $ 1. f. NC. q 
probat, I. 1. §. 13. ff. de Magiſtr. conven. 
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f preſumed to have obſerved all its requiſite 
Antecedents ; as'tis generally preſumed, That 
very Man acts his Part aright, till the con- 


aan be made appear (a). ITY 

(0) 22, Yet ſome Caſes there are, wherein the 
thiMalicnation of a Minor's Lands, &9c. is lawful 
ve ad warrantable, tho without a Sentence, 
ſer ud theſe are either, 1/7, neceſſary, or 2dly, va- 
xilirtary. Of che Firſt, there are ſeveral Exams» 
res that occur in Law; (5) and in general, 


ben the Alicnation is plainly neceſſary, and 
vt the Tutor's Choice, the Neceſſity will 
ſoubtleſs ſuperſede the Uſe of the Sentence. 
23. But as to the voluntary Altenation, 
talſo may ſometimes be warrantable, tho 
rithout a Sentence. As, 1ſt, The Tutor may 


willfcely proſecute a judicial Sale, and procure a 
nenMoup of Lands £9c. wherein the Pupil had a 
* al Right by Hypothecation. (c 24/y, He 


y borrow: Money to purge a real Debt up- 
Wn the Pupil's Lands and for Security thereof, 
ypothecate the fame Lands to the Lender. (d) 
4h, When the Pupil's Lands are by Warrand, 


aud at a publick Roup, and the higheſt Of- 
Neſherer unable or unwilling to pay what he of- 
8 kred; the Tutor may lawfully keep the Lands 
bra 


bimſelf at the fame Price, and is accoun- 
p AG : % table | 
(s) Arg. I. 2. C. de offic. jud. civil. (h) See ſome ſuch 


Iaſtances in 1. 1. F. 2. in fin. I. 3. § 1. I. 5. § 6. C. I. 1. 8 
e. ff. 1. pen. C. 9. t. 1. ult. 6. 1 penſit. publ. N 


fl. 0 0. quand. Decret. Op. non eſt 1. 7. Tx de admin. t. 
ff het. (4) 1, 7. S pen. & ult. „ B. t: 


dil. | (e) l. Jo 5 3» 


* 
= 
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table to the Minor for the fame. (a) Butt; 
can no otherwiſe be done than above Boarg 
and at a Roup: For if a Tutor ſhould ima 
trate a Sentence for Sale, and mike Uſe of, 
other Man's Name as Purchaſer, when hi 
ſelf is really the Perſon ; ſuch a Sale is n 
only void, but the Tutor liable to an arbitr, 
ry Puniſhment. () Yet he may freely purg 
a Debt of the Pupil's with his own Mong 
and thereby come in the Creditor's Place. ( 


45%, If the Minor deceitfully call himwlihri 
Major, and behaving as ſuch, do ſell Ian 


without Intervention either of a Curator or: 
Sentence; fuch a Sale will ſubſiſt in Lay 
which provides no Relief for Deceivers, th 
Minors, but for the deceived only. Of whid 
I have already ſpoken. (4) | 

24. Theſe unwarrantable Alienations d 
convaleſce and become valid afterwards, 1 
when they are ratified and approven by ti 
Minor after he becomes Major; which he i 
Free to do, tho the other Party Contract 
ſhould diſſent. (e) This Ratification is eitht 
expreſs, or implied and preſumed. Thus ifa 
ter Majority he purſue the Tutor for ti 
Price of Lands unwarrantably fold, he is pi 
ſumed to have paſt from his Privilege: 
Or if he receive Payment from the Purchaſ 


j' 


12. It. 


wo 


— 
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all or part of the Price; (a) or ſuffer Pre- 
ription to run: ( For here the Quadri- 
um utile is not ſufficient, but he has the 
dinary Years of Preſcription allowed him: 
y being much more favourabletoMinors in 
ies where the Deed is abſolutely void and 
ul from the Beginning, than when *tis valid, 
{only to be reſcinded : But here tis to be 
membred that a Ratification, whether ex- 
eſs or implyed, is underſtood to be ix whole, 
tix Part only; ſince otherwiſe the Pur- 
uſer might not a little be prejudged. (c) 
25. II. Beſide Ratification, there may be 
ber Ways whereby an unwarrantable Sale of 
nor's Lands, Ac. may convaleſce. The 
hic dot remarkable of theſe is, if the Tutor who 
ade the Sale, ſacceed afterwards as Heir to 
e Minor: For then he cannot be allowed to 
neagainſt his own Deed. (4) 
ti 26. What hath been ſaid of the Sale or Hy- 
thecation of Lands and other valuable 
ods belonging to Minors is by learned Ex- 
tors very juſtly extended to CHurch-lands, 
pit al- lanas, and the like : Since theſe as to 
e Benefit of Reſtitution (nay moſt other 
ngs) enjoy the Privilege of Minors ; and 
e Managers of ſuch Lands or Goods, are in 
| X | Law 


— 


(©) Arg. d. 1. 10. (ö) l. ult. C. fi maj. fact. (e) Arg. l. 
ff. de minor. (d) Arg. I. pen. ff. de fund. dotal. b 


322 Duties concomitant zh, £9; 


Law called Tztors and Carators. (a) Yea, 

ſome Caſes, more Precaution and Circumf | 

Etion is enjoined in the Sale of Lands devote, 
to pious Uſes, than thoſe of Minors. Th 

tho it be not required of a Tutor, that h 
| ſhould expoſe to publick Roup, the Goods MM: 
his Pupil that are allowed to be fold ; yet vi 
the Common Law this was neceſſary in thing 
devoted to pious Uſes: And particular 
Church lands were to be expoſed during 1 
Days before Sale, and then adjudged to th 
higheſt Offerer. (Y) 

27. Having thus far fixed the Boxndari 
which a Tutor is not to exceed, I procee 
next to point out his Duty poſitively; wit 
Reſpect both to the Minor's Perſon and hi 
Fortune, 

28, And firſt, as to his Perſon, the providin 
for him zeceſſary eAliment, as his Fortune wil 
allow, is a main Duty incumbent on the Tut: 

or Curator; whereof I have already ſpoke 
Part. I. Tit. 7. But ſince he is not only toſe 
to his Minor's Entertainment, but to take fp: 
cial Care of his Education and Manners, ti 
therefore his indiſpenſable Duty to ſee that! 
be fitted for either a honeſt or honourab 
Employment conform to his Rank, or as li 
Capacity will allow : (c) And for that Endit 


isto pay out Honoraries, eApprentice-Fees, & 
| ll 


(a) L. 31. C. de Epiſc. & Cler. (b) Nov. 120 Cap, 6 
82. (e) 1.4. ff. ub. pup. gd uc. 
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eo the Pupil's Teachers: Wherein Law will 
marrand him tho he exceed the loweſt Rates 
tat can be demanded ; ſince he is allowed to 
hayean Eye to the Opulency of the Fortune, 
Wand Quality of the Pupil or Minor, (a) yet 
till is this ſo to be done, that he do not give 
4 nor pay out in the Pupil's Name (under 
Pretence of Reſpect to his Rank) what he 
could not freely and creditably expend in the 
ke Caſe himſelf: (U) For ſimple and abſo- 
ie Donation of the Pupil's Means, is in the 
onſtruction of Law, rather to deſtroy and 
bezi}, than to manage. (c) 3 

19. As to the Managery of the Eſtate, there 
W one general Rule laid down in Law, which 
Way man may eaſily apply to all particular 
ſes that can occur, vis. that with Reſpect 
Conduct in the eAdminiſtration, a Tutor 
tiually exercing, is in place of a Propriet ar. (d) 
[he Words [attually exercing] are deſignedly 
fert, becauſe tis quite otherwiſe in a Honora- 
Tutor, or one conſtitute for meer Inſpection 
others: Since theſe do not manage, tho they 
not altogether free of the Riſque. (e) But 


_ to the Manager, there is no Difference with 
ra x leſpect to his Duty or Hazard, whether he 
elf adminiſter, or act by a Fatror. (f) 


X 2 30. "Tis 


(0) Ln 12. $3 if. h. t. de admin. tutor. l. 2- § pen. I. 4. ff. 
d. pup. educ. (ö) J. 12. § 2. ff. h. t. (c) l. 16. C. E. f. 
1 27 f. t. | (e) I, 3. 2. ff. h. t. (F) b 58 0 12« ff. 
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30. Tis ſubjoined in the Rule [with Re. 
ſpect to his Conduct in the eAdminiſtratini 
wherein tis in general implyed that he demea 
himſelf therein, and uſe the ſame Diligenc 
and Care, as he does or ought to do in his own 
Affairs, or ſuch Diligence as other frugal and 
provident Men uſe to adhibit in theirs. 8 
that this Part of the Rule plainly excludes al 
volunt ar Alienation, and whatſoever elſe is «i 

ther hurtful or hazardous to the Minor. 

21. It is added Lin place of a Proprietar;)ilM., 
which Words we have both the Power an 
_ of Futors and Curators briefly held fort 
So that in general, he is as much as in hin 
lies to prevent and avert any the leaſt Hazari 
of Loſs to the Minor ; and to take Care thu 
all things belonging to him, be at leaſt pr 
ſerved 1n the ſame, or as good a State an 
Condition, as they were in at his Acceſſion toil, 
the Office. And therefore he is to provid 
that none of the Pupil's Dwelling-hoaſes, tha 
were tranſmitted from his Anceſtors in gooe 

Repair, ſhall decay or become ruinous ; nd 
that the true Worth and Value of any oth 
thing be leſſened thro' his Neglect. Nay li 
_— reaches ſo much farther, that i 
the Minor's Author have left any Houſe it 


Ruins, the Tutor is bound to repair it. («ﬀ 
Laſtly by theſe Words we are —— t 
f ' 


tit... At... 


— 


(#) h 22. vers nee yero domum . C. k. ty 
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e Minor himſelf has no Power in theſethings; 
ay not ſo much as a zegative Voice. And 
hence it is, that as the Apoſtle Paul (a) com- 
wares the Minor to a Servant; ſo Paul the 
[awier (for that is his Name who is the Au- 
hor of this Rule) aſſimilates the Tutor to a 
rd, Maſter, or Proprietar. Having thus in 
W-:ncral unfolded the Rule, *twill not, T hope, 
& unprofitable to explain it a little more mi- 
wtely, in ſome particular Inſtances, which to- 
ether make up the Main ofa Tutor's or Cu- 
tor's Duty. 

32. A Tutor then in ſpecial, is obliged by 
is Office, to purge Debts due by the Pupil or 
nor, and that preciſely at the Day of Pay- 
ent; leſt either a Penalty be incurred thro? 
be Delay; or the Minor's Goods appretiated 
r tho Debt; nay his Inheritance ſometimes 
uite loſt: As when the Pupil is poſſeſt of a 
Fe holding Fer, if the Tutor ſuffer two Years 
e-duty to run in the Third, *tis upon his 
Ia Peril, and he is liable to make up the Loſs 
Wo tie Minor: And many ſuch Examples oc- 


oth rin the Text. (b) | 

; ;. And here Law makes no Diſtinction, 
8 1 'hether the Minor be Debitor to a Stranger, 
de Arte the Tutor himſelf: For in that Caſe he 


not only allowed, but by Law expreſly ap- 
Woated to purge as well Debts due to himſelf 
= X 3 as 
0 4 Galat. 1. (b) See l. 23. C. h. t. I. 7. 8. 5. 2. ff. de 


log 
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as to another; or if he fail, he thenceforth loſs 
the Intereſt of his Money. (a) 
34. Moreover, a Tutor is bound to fulfil 
all Conditions that by Law. or. PaQtion are 
reſtable by the Pupil or Minor; if either thi 
mplementing thereof will apparently tend ti 
his Advantage, or the Omiſſion and Neglect 
to his Loſs and Detriment. Thus, whatſee 
ver Clauſes, Reſtrictions, Proviſions, or Con 
ditions are ſubjoined to a Donation or Lega 
left to the Minor, are to be preciſely and 
terminis obſerved and implemented by the Tu 
tor; otherwiſe he is liable to make up th 
Loſs. (O07 | 
35+ And as it is the Tutor's Duty thus t 
purge the Minor's Debts ; ſo, upon the Reverk 
he is no leſs obliged to require and exact Pa 
ment of what's due to him; and that not on 
from Strangers, but from himſelf, if he be De 
bitor to his Pupil or Minor. (cY And whe 
Debitors are unable and unwilling to mak 
Payment, he is farther yet obliged to uſe a 
Diligence preſcrib'd by Law for recoyerin 
the Minor's Money: So that if there be Land 
or Goods impignorate or hypothecate for 
curity thereof, his Duty then is to proſecute 


36. 


| legal Sale. (d) 


= (a) N 9. C. 5. yy” h. t. (69 1. 21, C. h. t. arg: l. 7. 
= tutel, 243 I. 9. $ 1. & ſeqq . l. 46. Hult. ft. h. t, (4 | 
18. C, hi t. | g 
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36. Yet according to the Common Law, 
1 Minor's Debitors could not with abſolute 
afety to themſelves, make Payment to the 
Tutor, without a Sentence warranding the 
ame: For as to this, there were Degrees of 
Fcurity, And 1/7, If Payment was made to 
Tutor or Curator without the Authority of 
judge, the Debitor was indeed liberate ; but 
ſo, that if the Tutor or Curator did miſimploy 
or imbezil the Money, and the Minor had 
o other way of Redreſs, Reſtitution againſt 
the Payment was competent to him. (a) adh, 
The Debitor was abſolutely and at all Events 
liberate and ſecure, when Payment was made 
by Authority of the Judge: () And even 
that was not requiſite in two Caſes (which I 
have already mentioned) vid. Payment of 
Annualrents, and ſmall yearly Rents. (c) 
37. But if it be evidently made appear, 
that thro? the Tutor's negligence to Purſue, 
Tenents have Broken, or the Minor's other 
Debitors became inſolvent ; the Detriment 
ſuſtained lies at the Tutor's Door: (4) And 
this, unleſs the Minor's Money has been lod- 
ged in the Hands of a Perſon univerſally ha- 
bite and repute ſufficiently Solvent ; being 


and by ſome ſudden and unforſeen Accident, 
Y become 


() L. 2. C. fi tut. vel. cur. interven. (b) 1. 25. C. h. t. 


(e) See F. fin. inſt. quib. alien. lic. vel non. 1. 25. 27. C. he 
. (4) I, 15. ff. h. t. 


for Example) a toping Factor or Bankier, 
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become Bankrupt; (a) Or that che Debitolffl rori 
became inſolvent only after Expiration of th eve 
Tutory ; (5) Or the Minor after Majority fall 
have approven of the Tutor's Managery 1 all 
that particular, by receiving Annualrendff 
from the Debitor and the like; or that thi the 
Tutor have barely gotten theſe Debitors givei mu 
up to him by a former Tutor or Curator, hq {ent 
had truſted them: (c) But if he ſo far ap can 
prove of the former's Managery, as to recei it o 
them from him as good and ſufficient Debts of t 
the Riſque thence forth is his own. (4) Acc 

38. Moreover, 'tis required of the Tutoi the 
that he Set and Farm out to the belt Advantag ren 
the Pupil's Lands, Tenements, &c. and as . plat 
Gold and Silver plate, Inſtruments, Document Tui 
and Evidences of the Eſtate, Bonds and otheſ pil" 


Securities granted by the Pupils Debitors, and nill 
generally whatever is unalterable thro' lengti lige 
of Time, theſe he is carefully to lay up, anq top 
ſecurely preſerve for the Minor's behoof. ( in fi 
But as to Things that may be depretiated by red 
keeping, preſent Sale is to be made of thelg be | 


(as is already obſerved)and till they find : 
Merchant, the Tutor is to depoſite them ii cur 
the ordinary Places, ſuch as Barns, Granarie fort 
Storehouſes, &9c. belonging to the Minor Wei 
For if they be kept by the Tutor in Repol 

| COrK 


— — 


(a) I. 50. ff. h. t. (5) I. 39. 44. 47. . ff. h. t. (c) l. 33.13 
. N. t. (d) l 4. ff. hi t. (e) l. 24. C. h. t. 5. ul 
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tories of his own, he then runs the Riſque 
even of all fortuitous Accidents that may 
all them, for which otherwiſe he is not at 
all accountable. (a) 

39. As to Coined Money, his Duty is either 
therewith to purchaſe Lands (excepting fo 
much ready Money, as is to be kept for pre- 
ſent and neceſſary Uſes) or if ſuch a Purchaſs 
cannot conveniently be had, he is then to lay 
it out upon Annualrent. (5 And if neither 
of theſe be done within 6 Months after his 
Acceſſion to the Office, he and his Heirs (b 
the Common Law) were liable in Annua 
rent for the ſame: (c) Or if the Omiſſion be 
plainly the Effect of Contumacy, and the 
Tutor altogether unable to make up the Pu- 
pibs loſs, he then falls under an arbitrary Pu- 
niſhment in his Perſon. (4) Yet if after di- 
igent Search, the Tutor can neither find Lands 
topurchaſe nor ſecure Hands for the Money; 
in ſuch a Caſe, he having ſufficiently anſwe- 
red his Truſt and ated as for himſelf, will 
WJ b< liable for no Annualrents ; (e) unleſs it 
an be inſtructed that at the ſame Time he ſe- 
curely lent out his ownMoney upon Intereſt ; 
forthen being plainly convict by his own Deed, 
leis undoubtedly liable for Annualrent. ( 
40. Yet ſo far does Law favour a T _ 

that 


) 1. 3. C. de peric. tut. (6) d. I. 24. C. h. t. (e) I. 7. f. 
13. J. 15. ff. h. t. (4) J. 49. ff. I. 4. C. h. t. (e) l. 12. 
«ult, ff. h. t. (F) I. 13. Y 1. ff. h. t. I. 3. C. de Uſur. Pup · 


UP > 
| 


# 
| 
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only, and make his own Uſe thereof; 


, S. 11.1, 5 . §. 1. ff. h. t. 


„ _— * N 


that tho the Lands purchaſſed do not anſwer I tic 
his Expectation, or in the Event are found no che 
only inconvenient but unprofitable to the Mi nit 
nor, the Tutor is nevertheleſs ſecure, unleß up 
ſome fraudulent Deſign of his in making the M 
. be made appear; or that he was {.MW an 
pinely negligent in not examining carefully ſo 
the State and Condition of the Purchaſs, before St 
he made it. (a) 11911397 i = | 

41. But what hath been ſaid of the ha 
Months allowed to Tutors for finding ou ca 
Land or ſecure Hands for the Minor's Money Ml St 
only takes place at their firſt Acceſſion to th re. 
Office: For a Tutor having for ſome while th 
managed, and ſo become acquainted withthꝗ i v 
State of his Pupil's Affairs, is then within m 
Months to lay out the Money; which Spa, 
is allowed him each Year thereafter for tha I 
End; and this ſtill upon pain of being liabi pc 
in Annualrent himſelf. (65) But if the Tutoſ N 
keep not the Minor's Money by him as a dead th 
Stock, but really convert it to his own UM n. 
he then immediately becomes accountable foi an 
Annualrent, and has not the abovementioneY w 
— all allowed him. (c) And this takW n 

ce not only in the Stock but Intereſt of th ar 


inor's Money: So that if a Tutor receiv 
Payment from Debitors of their — 
c 
frond 


| (@) * * 6 2. ff. h. t. (b) I, 7. 8.1 Is ff. h. t. 0 4 l, 
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rom that Moment liable for Annualrents of 
that Annualrent. (a) And tho' by latter Con- 
titutions, (6) Juſtinian impoſes no neceſſity 
upon Tutors of purchaſſing Lands with the 
Minor's Money, or laying it out upon Intereſt ; 
and declares them to have ſufficiently an- 
ſwered their Truſt, if they ſafely wy the 
Stock for them, (except where the whole E- 
ſtate conſiſts in Money, and the Minor 
has no other Fund for his Aliment and Edu- 
ation) yet the local Cuſtoms and Municipal 
Statutes of all Europe, have very juſtly again 
receded from that, and reduced into Practice 
the ancient Roman Law anent Intereſt ;; (c 
which I muſt account for to the Reader, as 
my Rea ſon for inſiſting ſo long on this Head. 
42. Moreover, if the Pupil's Father was a 
Merchant, and in his Will have expreſly ap- 
pointed chat the e be continued in 
Name, for the Behoof, and upon the Riſque of 


the Minor; there is no doubt but the Tutor 
nay herein obtemper the Will of the dead; 
and in that Caſe, certainly all the Loſs or Gain 
will accrue to the Minor; (4) (as in gene- 
ral, Tutors continuing to keep up a Trade, 
are preſumed to do it in the Minor 's, not their 

OWN 


(a) I. 7. § 12. ff. h.t. (b) Nov. 72. Cap. 6. 7. (e) As we 
tee informed by H. Grotius manuduct. Hpl- 
land. lib. 1. Cap. 9. Numb. 12. 13. Neeſtad. cur. ſuprem. 
deciſ. 51, Gudelinde jur noviſſ. Lib. 1. C. 18. Mevius ad jus 
Lubec, lib* 1. Tit. 7. art. 13. N. 27 & ſeqq. Sande Deciſ. 
Tris. Lib. 2. Tit. on de finit. 13. (4) I, 58. fl. h t. 


* 
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own Name): But if no ſuch ſpecial Injunction I HII 

have been given by the Father, a Tutor is in. dor 
deed ſtill ſo far bound to carry on the Trade, ul 

as to perfect and finiſh whatever was com- bot 
menced by the Father, and as ſoon as the Na. M 
ture of the Buſineſs will allow, to withdraw Faſt 
the Minor's Effects from the variable and un. bare 

certain Lottery of Merchandizing. (a) But oy 
when a Pupil (for Example) is but a Child 
of a Year old, *twere more than a little hard T 
upon the Tutor, to oblige him to manage and.! 
carry on the whole of his Pupil's Trade till 
= Majority, even tho he ſhould be allowed to 
4 act by Factors and Subſtitutes; nay, neither I,, 
Wl is it clear that Law permits a Tutor to make 1 
c his Pupil's Effects run ſo great a Hazard a. 
Experience atteſts Merchandizing to be, un- 
= it be particularly ſo appointed by the Fa- 

er. 

43. Yet tis here to be adverted to, that tho bal 
as to Managery and Hazard, all Tutors and 
Curators, who are properly ſuch, are uponaFW. 
Level, ſo that what has been ſaid of one 
Kind is equally applicable to all the reſt; yet 
it doth not reach thoſe who only by a Kind 
of eAnalogy, and in an improper Senſe, are cal- 
led Curators. For tho ſuch as are given to 
| Minors, Ideots, Prodigals, Oc. be all here zn 
comprehended, as having the full and free Ad. 
| min _ 


5 
Me (a 


(a) Arg. I. 21. $ 2. ff. de negot. geſt, b t, 
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niniſtrat ion; yet a Curator bonis datus, or Fa- 
tor upon an Eſtate, and one given to a Wo- 


nan with Child, or Curator ventri datus (of 


boch which I have treated in Part IL Tit. 2.) 
annot be underſtood to be bound to all the 
particulars above-mentioned, as having the 
bare Cuſtody committted to them, with 
Power only to make Sale of ſuch things as pe- 
fiſh or are depretiated by long keeping. 

44. Farther yet, *tis not the leaſt Part of 
Tutor's Duty to appear for his Pupil in Judg- 
nent ; and that either for him being an In- 
ant or Abſent, or with him when he is paſt 
Infancy and preſent ; and this as well in par- 
wing ds defending in Actions; (a) the Cauſe 
ways being at leaſt probably juſt. And this 
the Law hath ſo far extended, that if he ſuc- 
umb in a good and juſt Cauſe, he is to appeal 
fom the 1niquous Sentence, upon Pain of 
making up the Pupil's Loſs. (6) But if the 
Cauſe be plainly anjuſt and calumnious, Law 
b ſo far from enjoining him to purſue or de- 
end therein, that he will find it His own as 
well as the MHinor's Intereſt, to act with Candor 
ad Ingenuity in the Matter; and either to 
make Payment without a Proceſs (when he is 
Defender) if the Debt be juſt ; or wholly to 
brbear intenting an unjuſt one againſt another: 


unce if it appear that he hath either purſued 


or 
rs Hr hal, Se. Oh 2.G, 


ec... 


7 | | 
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himſelf to pay the Expences of that Proceſs, a) 


competent to the Minor againſt any one f 


2. (b)1. 22. 23. ff. h. t. (c) I. 24: §ult. 5 h. t. (4) 1 


or defended calummniouſly, he will be obliged 


45. But here tis obſervable, that a Tutorif 
intents Actions and Proceſſes in his own Rig 
and by Vertue of his O/ce,and therefore need 
no Mandate, nor does he find Caution de rata 
unleſs it be doubtful whether he be Tutor or 
not. () And if there be two Tutors tis ſuffi 
cient that one of them appear in a Procek; 
(c) But he cannot inſiſt in his Pupil) 
Name againſt his Co-tutor: Yet if there bea 
ny other Action, except that of Tutory itſelf 


them; he then may purſue in his own Name 
by Authority of another Tutor. (4) 

' 46. Moreover, tis in general incumbent or 
Tutors to act for their Pupils or Minors in 
the ſame Manner againſt #hem/elves, as again 
any other : Nay, tho in other things the Ba 
fance ſeems to hang pretty even, yet in this 
the Advantage lies on the Strangers Side, that 
a Tutor cannot compell him to make Pay 
ment without a Proceſs ; whereas even with- 
out that, the Tutor is enjoined to make Pay 
ment of what himſelf is reſting to the Mig 
nor. (e) | 
47. A Tutor alſo is diligently to obſerve 
the Deportment and Managery of his Co- 


tors 


— — 
(.) L. 5. 8 6. ff. h. t. l. 6. C. eod. 1. 78. 


2. ff. de legat 


24 fl. de teft. tut. (e) 1. 9. § 3. ff. h. tr 
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ys and Curators; (4) yet this is not in Or- 
er to call them to Account, ſo long as the Of- 
fe ſubſiſts ; but to implead them as Saſpect, 
they refuſe to communicate to him the Ac- 
unt and State of their Managery ; () For 
this any Co- tutor is bound, even tho he be 
ot given for adminiſtring the Minor's whole 
Etate,but only ſuch things as after the Father's 
Jeceaſe have accreſced to it, by Succeſſion to 
e Mother or other wiſe. (c) | 
48. But in the laſt Place, that in few Words 
e may ſumm up the whole of a Tutor or 
urator's Duty; let him but follow the Sage 
ud pious Advice of Seneca in Reference to the 
Wup!s Means, (d) ut in iis Iaboret tanquam in 
w, atque interim ſimul its abſtineat tanquam 
lienis; i. e. as carefully to manage them as 
they were his own ; yet at the Hino time to 
bear impropriating or imbexilling them as be- 
ging to another: And then having thus dili- 
ently and faithfully adminiſtred, it will ne- 
fer turn to the Detriment of his Soul, Fortune, or 
Reputation, tho in the Event his careful and 
Wonſcientious Endeavours, have not in all 
lings, been anſwered with deſired - Suc- 
els. (e) ; & 


Laws 
to — — 
L. 3. § 2. ff. h. t. (b) I. 19. ff. h. t. (c) l. 9. C8. 


(4) Senec. conſolat. ad Helviam. C. 14. ce) I. 3. 5 
de contr. tutel. action. ; : | 


15 
N 
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| Laws and Cuſtoms of Scotland relating ii. 
this Title. | (59, 


49. What hath been ſaid in the forme 
part of this Title, as to a Tutor or his ne 
Relatives marrying her who once was his pu ent 

il, before his Accompts be made, will pr, 
babiy take place in this Kingdom as to a 
the Penalties I have — except that of 
annulling the Marriage, that Bond not being 
ſo eaſily diſſolved among us (who in thing 
relating to Marriage, do rather follow ti 
Diſpoſition of the Canon, than Civil Law) us 
among the Romans, yet when other Circun 
ſtances concurred, the privy Cornnci/ of Scotlauii nen 
has ſometimes carried the Matter a little high 
er, than even the Common Law preſcribe 
Thus within theſe few Years, a Tutor, tho a6 
Perſon of Diſtinction, was ſeverely fined, and C 
for a conſiderable Time incarcerated, for gi hac 
ing his Daughter in Marriage to one who 
been his Pupil (which Kind of Marriage 
was not prohibited by the Common Law) im n 
mediately after Expiration of the Tutory, anduce 
before making his Accompts. But here there 
were ſome other concurring Circumſtance 
which ſhall be nameleſs. Moi 

50. But as to the Tutors being prohibit to 
alienate Heritage, c. without a Sentence 
gur Cuſtom has never reſtricted it to prediaWpyi 


Fl Ml 


=_ CS — | 
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afica, as the old Roman Law did; but has 
fil followed Conſtantine's Novel Conſtitution, 
(a) ſo as to extend the Interdict even to praaia 
bana, or Tenements within Burgh. (b) And 
b the Lords found that a Houſe in Edinburgh, 
whereof a Tutor had made Sale without a 
ntence, did till belong to the Pupil, tho it 
15 raiſed ſome Floors higher by the Purchaſ- 
rs, who were only found to have Right to 
he Meliorat ins, 10 far as they were truly 
Mrcofitable to the Pupil, whom their Lord ſhips 
il not at all find obliged to prove that he 
Mrs prejudged by the Sale. (c) And in gene- 
nl, as to all Sorts of Heritage or real Right, 
nd every Kind of Alienation thereof above- 
MWncntioned, our Cuſtom is fully as extenſive, 
the Common Law. But the Inſtance I 
uve given of a Tacite legal Hypot heque, 
5 alſo of a conventional one, allowed by the 
vil Law even without a Sentence, takes no 
Place in Scout lan. 
51. But whether valuable Moveables fall 
Inder this Prohibition with us, as by the 
mmon Law, is hard to determine poſitively; 
ice the Caſe, that I know, has never occur- 
l. But this in the general may be faid, 
lat tho we put not ſuch a Value upon common 
Moveables, as to ſet ſo high a Fence about 
Y | them; 


0%) L 22. C. de admin, tutor. (b) Giles Noung contra a 
Fupil and Sir Fob» Toung his Tutor. 1. Decemb. 1525, (c) 
leb. 092, Sandilands contra Laird of Niddrie. 
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them; yet doubtleſs the Jews 1s of a. Fam: 
or the like, RT Id pon b 
Tutor, without a Sentence. 

52. The Power of interpoſing this Auth. 
rity is with us competent to the Lords Se 
oz allenarly, exc/zjzve of all other, Wheel 
Supreme or Subordinate Judicatories, a 
therefore of the O aizary where the Minor: 
ſides ; and the Form of interpoling it is, by j 
tenting a Proceſs, wherein not only the M 
nor's Creditors (it the Alienation be craved i 
purging of Debts) but his zeareſt Relatiy 


mult be conveened, that they may hear a % 
ſee it found, that there is an abſolute Need: 7 
ty to make Sale of all or Part of his Heritay , 3 
and that a Price may be fixed upon it. Andi... 
this Proceſs, it mutt be made evidently a 3 
ar, that the Minor's Debt can no other v. 0 
e purged ; or (if the Warrand be craved WM... 
order to his eA/imext) that there is no oth the 
Fund for his Entertainment. As to wit 
Form of ours ._— 
53. Objerv, I. That except Payment "0 
Debts, and neceſſary Aliment to the Mino " 
there's ſcarce ever any other Ground for inte * 
poſing this Sentence, allowed in our PraQtice ft 
tho the Common Law mentions ſeveral othe vi 
ſome whereof I have remarked. Fn 
54. Obſerv. II. That with us, the Lords d 
termine a Rate under which the heritad — 
Right muſt not be ſold, which is a Cave (« 


unkno ; 
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mil.:know: to the Civil Law; tho with them 
by Nnother Precaution, not followed in our Pra- 
| Wiice, was always obſerved, viz. the Judge 
mt timſelf was bound to take care that the Mo- 
She borrowed or the Price of Lands fold, was 
eig ealy applied towards the Ends, for which it 
Avas appointed by the Sentence; and for that 
or fc he was to orda in an Officer Court, to 
by verſes the right Application, and to report 
e Mic Diligence, a) which is itideed a Form nct 
ed wort y of our Imitation, | 
55+ The effect of an unwarrantable Aliena- 
lon with us, as by the Civil Law, is that tis 
ul by Exception; (bj or when the Minor has 
oft Poſſeſſion, ſo that a Reduction ts needful. 
be will be reſtored againſt the Diſpoſition tho 
rmally ſubſcribed by him and his Curators: 
(:) Nay, the Lords found it not ſo much as 
deedful to call the Curators in this Proceſs, thb 
"1 bey had granted their own Wärrandice in 
the Diſpoſition (a). Yet ſuch Deference db 
we pay to a ſolemn Sentence of the Lords, 
that tho it were clear that the Warrand for 
ale was impetrate by Obreption, and that 
dere was really no need for making Money 
Wot the Minor's Heritage, yet the Decreet alone 
vill cauſe the Sale to fubſiſt: Whereby Pur- 
21 chaſers 


2 


— 
1 _—_— 


| (0) L. 5. 8 13. ff. de reb. eor. qui ſub tutel. (6) 25. Jan. 
6, Houftoun contra Maxwel. (c) 19 and 21 March 1635, 
"W me of 0g /toun contra Riddel. (d) Inter coſem. 
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chaſers are rendred much ſecurer, than by unt 
Roman Law they were. X 
$56, In the other Effect mentioned, 4; . t 
the Actions competent in ſuch a Caſe tot - 
Minor, our Law hath-not been ſo favourayi 
as the Civil Law is, to an unwarrantable Py 
chaſs. Thus a Minor was reſtored againſt 
Diſpoſition of Lands made ſize Decreto, an 
that (without regarding whether the Purchi 
er was in bona or mala fide) from the Moe 
that the Sale was made, and not from t 
Time of Litiſconteſtation only: (a) The Rea 
whereof aſſigned in the Interloquitor is, bl 
cauſe the Minor behoved to be put in the fam 
Caſe he was in, conform to J. 24. 9. 4. f. d 
Minor. "io | 285 | 
57. But if in this Proceſs of Reduction, M 
be doubted whether a Sentence was at all ii 
terpoſed, he that founds upon it, will be obi M 
ed to produce the Decreet ; otherwiſe, c 
form to the Civil Law, the Preſumption ru 
againſt him. | TE: 
$8. There are alſo Caſes of Neceſſity withuh.q 
as in the Roman Law, wherein a Tutor is nd 
bound tocravea Sentence. Thus the Lords founi 
that a Tutor was free to grant Infeftment 
whereto the Pupil's Father was already oblig 
ed (b). And fo alſo, a Charter in the Yea 
x 585, diſponing (without a Sentence) a Mil 
Wit 
(0 25. Jan. 163 1. Houſtoun contra Maxwel. (6) 15 Jui 
1627, Paten contra Caddel. e 
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ih the aſtricted Multures of certain Lands, 
Va Perſon fatuous, and furious, and his Tu- 
Mr, together with a Tyanſumpt of the Saſine 
lowing thereupon, taken out of the Nota- 
W's Protocol, was ſuſtained (becauſe preſumed: 
zbein Implement of a former Obligement, 
hen ſanæ mentis, to grant ſuch a Charter) as 
ficient a&tive Title to purſue a Declarator 
Aſtriction, albeit the Protocol did not con- 
in the entire Saſine, but only an eAb/tratt of 
[the eſſential Parts of it (a). 
59. The three firſt Caſes, wherein I have 
W-marked that even a voluntary Alienation 
thout a Sentence, is warrantableby the Civil 
uu, do all take place in our Practice. But 
to the fourth and laſt Caſe, Reſtitution is 
 Wideed excluded by our Law, if the Minor o- 
Only declare that he is Major; as if the Diſ- 
otion bear it, or the like, and the Purchaſer 
ud not know the contrary by AſpeR, Ic. 
or did fraudulently induce him to inſert his 
„ Whjority : (5) Yet if any ſuch Inducement be 
"Wade appear, becauſe he may with the ſame 
 10cility be perſwaded to ſubſcribe the Ac- 
"Wowiedgment of his Majority, as to ſubſcribe 
enge Bond or Diſpoſition, the ſame will be void 
big null (c). | 
renn ä 
| ST 2 60. 


——M() 15 July 171g. Monteith of Mithall contra Feuers of 
Ju Worker e. (b) 23 Feb. 1665, Kennedy contra Weir, (c) In- 
l eoſdem, 
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60. As to the Convaleſcence of fuch uni 
warrantable Sales by. Ratification after Ma Hern 
jority, that holds alſo in our Practice: Ane 
that, not only when the Ratification is exe 
but even by Deeds of Humolog ation (a): Ando 
this I have remarked ſome Inſtances, wherein 
the Common Law preſumes Ratification, / 
mongſt others, I took notice of the Minor dei 
ſuffering Preſcription to run after Majority 
And as to this, Durie ſpeaks of a Deciſion « 
the Lords, (but doth not quote it) where 


Minor was not reſtored againſt a Diſpoſitiq n al 
of Lands made without a Decreet, becauſe ti Its 
Reduction was not intented iatra annos utile Mr. / 
Which he ſays would at firſt View ſeem Mie 
duceable qtovis tempore, as W an ahſoluſ on 
Nullity in it; yet that the Lords over- ru bn 
this, becauſe of the Principle of the Comm iu 
Law mentioned in J. 3. C. /i Maj. fact. aliꝗ kit 
rat. hab. But it appears (under Correftioijia 
that he has not attentively conſidered t be 
Words of that Law ; for in it there is not i bu 
leaſt mention of the anui utiles; that Law offi( 
ly determining the Time for Preſcription 6: 
Things thus unwarrantably alienate, to Tu 
five Years after Majority, if the Cauſe u lit 
onerous ; and if lucrative, ten Years inter ji in 

ſentes, and twenty inter abſentes. 
61. But beſide Ratification, ſuch a Sale 1 5 
ſubſiſt, and Reſtitution be refuſed (according x 
e | 13 
ke, 


"() 14 July 1636, Gardner contra Chalmer:. 


un 
Ma 
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Form) if the Libel do not in expreſs 
ems conclude ſo. Thus a Pupil was not re- 
ned againſt Alienation of Lands made in: 
ſcreto,becauſe his Libel of Reduction conclu- 
d only Nullity, but did not crave tobe reſtor- 
lin integrum, hecauſe of enorm Hurt and Le- 
which (as Practical Writers tell us) by our 
xeived Cuſtom he ought to ha ve libelled (2). 
bz. Laſaly, what has been ſaid of Churches, 
Religions Houſes, Hoſpitals, &c. their enjoy ing 
ngeneral the Privileges of Minors, does not 
ball Things take Place with us. Thus, tho Mi- 
wrs be (for Example) exceꝑted from the gene- 
Act of Preſcription 1617, c. 1 2. ſo that they 
e ißſo jure ſecure, and need no Reljitution, 
oform to the Common Lay ; (// yet there 
$no ſuch Exception in Favours of Mortifica- 
tvs, or the like (c). But Heriot's H ofpital 
king expreſly founded for the Relief of Or- 
ans and Minors, and therefore falling within 
he fore- menticned Exception; the Lords 
5 that Preſcription could not run againſt 
10%. 3 e 
63. As to the poſitive Duties that devolve upon 
Tutors and Curators during their Office, very 
tle needs be added to what has been ↄbſerved 
a the former Part of this Title. Only we 
0 Y 4 may 


17 


(4) 28 November 1665, Forman contra Forman. (b) Spotiſ - 
wood Preſcription Duke of Lennox contra Executors of A- 
lexander Bethune, (c) 30 June 1671, Bead- men of Mag da- 
[ene Chapel contra Dryſdale. (d) Thomas Fiſher Theſaurer cf 
erior's Hoſpital contra Hepburn of Bearford. 
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way remark that our Law, as to purging q 
the Minor's Debts, is almoſt entirely regulate; 
by that of the Romans; for ſuch Sums pai 
out by the Tutor, tho without a Sentence 
will be allowed to him.; unleſs a competent 
Defence could now be proponed, which wa 
known to the Tutor when he made Payment 
(a). But if he take Aſſignation to the Pupil, 
Debt, tho in his own Name, it will be pre 
ſumed for the Pupil's Behoof, and therefor 
accreſceth to him: Which the Lords found 
an A ſſignation to an Annualrent due by th 
Pupil to his Mother, tho it bore, Love an 
Eavour, and for the Tutor's Pains in diſcharg 
ins the Once (. 

64. But a Tutor with us, is not allowe 
to engage in any Thing where the Pupil run 
a notable Hazard, (and hence by the way 
the Queſtion I have moved anent Merchandiz 
ing, is eaſily reſolved /neither does our Cuſto 

dermit him to buy Lands with his Minor 

8 (c) ; (tho the Civil Law did) but he 
mult employ it upon Annualrent, or lay it out 
upon Land Security. Yet it ſeems by our late 
Practice, that he is alſo at Freedom there 
with to relieve the Eſtate of any Burden, ſuch 
as a Liferent ; tho tis evident that W 
bt ino 


(a) 9 July 1667, Steven contra Boyd. (b) Hope Tutors 
Dewar contra Dewar, 15 March 1629, White contra Dougla!, Na 
(c) Viſc. Stair Inſtit. Tit. Tutors, 1 
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Minor may come to be a Loſer, if the Liferen- 
er ſurvive the Bargain but a ſhort Time. 
Thus Curators having with the Minor's Mo- 
ey bought in a Literent upon his Eftate, and 
auſed him ſwear that he ſhould never quar- 
el it, and granted their own Warrandice to 
he Liferenter ; The Lords found that they 


»Myere not liable to the Minor's Heir, tho the 


liferenter (which they knew not) had a Can- 
Mir in her Breaſt, and died a little after the 
n krgain: And the Minor's Heir was exclud- 
Med by his Predeceſſor's Oath (emitted before 
the Act of Parliament prohibiting ſuch Oaths 
tobe elicite from Minors) upon whoſe Leſion 
llenarly he purſued (a). 

65. Yet that Caſe having about a Year 


un tbereafter been conſulted with and adviſed by 


the Faculties of Law in ſome Univerſities in 
the Low Countries, when the Author of theſe 
Sheets was there a Student, they all ſeemed 


or Mio be quite of another Opinion: For they 
be thought (and ſent over hither their Opinion in 


writing) that tho all kind of Tranſaction be 
not by Law interdicted to a Tutor, but only 
ſuch wherein he remits or paſſes from a li- 
quid and inconteſted Right (b); yet that this 
sto be underſtood only of Caſes where, unleſs 
tie Matter be tranſacted, the Minor mult 
wait 
(a) Jan. 1691, Fletcher of Aberladie contra Murray, of 


Blackbarony and others. (b) I. 54. F ult. 1. 56. $ 4. ff. de furt. 
L12, c. de tranſact. 1, 46. S ult. OY t. junct. l. 16. C. eod. 
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wait the uncertain Event of a Proceſs ; for Wl fat! 
then they thought, that for eviting Expences, bed 
and the Hazard of loſing the whole by a Hand 
Sentence, the Tutor might freely tranſa& : Wthe 
But then they ſaid that tis quite another Caſe, MW Part 
where the uncertainty proceeds from Nature 
it ſelf, or from the unforeſeen exiſtence of a Cor. 6 
dition or a Day, but nothing in the Minors i xt! 
Right controverted : For in that Caſe they 
were of Opinion, that Tutors cannot be allow. 21 
ed to expoſe their Minor's ſecure and uncon- Ml wa 
troverted Intereſts, to that which is as uncer- 
tain to us as a Throw ot the Dice; or to 
dwindle away his Eſtate in View of a bare 
Poſſibility of increaſing it (a). For tho any 
provident Man who is Proprietary, may with, 
out Impeachment to his Conduct, make ſuch 
a Tranſaction, yet they judged it too great 
a Stretch to allow ſuch a Liberty to thoſe who 
are barely Adminiſtrators of other Mens For- 
tunes. And for farther Illuſtration heref, 


D 
they make ule of the Inſtance I have already li 
hinted, of continuing a Trade in the Minors n 
Name, and particularly that of Exſureing; which p 
tho certainly very gainful, yet is expoſed to 


ſo many Dangers, that no Man will fay a 
Tutor has acted his Part aright, if he ſhould 
continue to enſure in his Pupil's Name, and 
with his Means, meerly becauſe ſuch was thel 

| | Father's 


1 


nd 
he... A — A I 


(0 1. 46. F ul. —_—_ t 
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Father's own Trade. This Opinion was ſubſcri- 
ted by the Profeſſors in ſome Univerſities, 
and drawn up in Latin by J. Yoet Profeſſor of 
the Laws at Leydex ; who alſo has inſerted a 
Part of it in his aer Commentary upon the 
Pandett of the Civil Law {a). 

66. As to the next Duty I mentioned, viz. 
mifting the Minor's Money and proſecuting 
his Debtors, that alſo is mainly incumbent on 
Tutor with us; in ſo much that a Tutor 
was found liahle for a Sum of his Pupil's, 
which was loſt thro? Negligence, tho he al- 
kdged that he did not ſo much as know of 
the Bond now produced : Yet the Preſumpti- 
on was found to run againſt him, that it was 
in the Charter Cheſt, unleſs he could prove by 
Witneſſes, that upon Search made, he found it 


not, nor any Ixventary that made mention of 


it, or where it was (b). 

67. Yet, where Debts are deſperate and the 
Debitors notourly inſolvent, there lies no Ob- 
ligation upon the Tutor, to throw away the Mi- 
nor's Money in uſing Diligence to no Purpoſe: 
But if at any Time during his Office they were 
reſponſal, he is liahle: And ſolvent Debitors 
are ſufficiently diſcuſt by Horning (c). Nay 
the Tutor is not abſolutely bound at all tou 
lift principal Sums out of the Hands of fuch 
| unleſs 


(a) Ad tit. ff. de admin. & peric. tutor. num. 13. (b) 
24 June 1680, Cleland contra Laird of Lemming toun. (e) So: 


[wood hic. 
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unleſs the Condition of ſome of them or their 
Cautioners become worſe; for in that Caſe 
the Lords found him ' obliged to do all Dili. 
gence for attaining Payment ; unleſs (conform 
to the Common Law) the breaking of ſuch 
Debitors be all of a ſudden, and which could 
not be foreſeen (a). But as to the Kinds and 
Degrees of Diligence, according to the Diffe- 
rence of Caſes, different Executions are need. 
ful. Thus if it be known that the Debitor 
has Lands that may be adjudged, or poindable 
Goods, or Money arreſtable, the Tutor is to 
uſe Diligence accordingly ; and failing all 
theſe, to have Recourſe to perſonal Execution 
(b). And this with us, is undoubtedly the 
Tutor's Duty, even tho himſelf be Cautioner 
for the Debitor. Thus a Tutor was found 
accountable for the Annualrents of a Sum, for 
which he was Cautioner, tho the Principal 
was dead and inſolvent; and this becauſe he 
had neglected to uſe timeous Diligence (c). 
68. But when Debitors, whether compelled 
or voluntarly, make Payment, there is no 
need, in order to their full and abſolute Secu- 
rity, that a Sentence interveen (as by the Ci- 
vil Law there was) ſince Payment being once 
made to the Tutor,the Debitor is ſecure at all 
Events (d). x 


(a)g July 1667, Steven contra Boyd, (b) Inter eoſdem' 
(c) 1 July 1625, Goldman contra Goldman, (4) Balfour Tu- 
tors, 20 July 1540, 


69. | 


PART III. TIT. 3. 349 


69. This Power of uplifting Sums due to 
the Pupil as *tis doubtleſs to be underſtood, 
both of Principal and eAnnualrents; fo if a 
Nomination or Gift of Tutory mention only 
the one, the Tutor will not thereby be pre- 
cluded from the Exerciſe of the other. (a) 

70. The Setting Tacks, and farming out 
the Pupil's Lands (which we have remarked 
25 another main Duty) tho with us alſo it be 
competent to the Tutor, (nay to the Minor 
himſelf, in Favours of one of his Tutors, with 
Conſent of the reſt) (b) ; yet *tis very juſtly 
obſerved by Sir Thomas Craig, (c) that a Tu- 
tor cannot ſet for longer Time than his Office 
laſts, even tho ?*twere without any Loſs to the 
Minor; becauſe thereby he ſo far at leaſt ſuf- 
fers Dettiment, that his Hands are bound up 
tom the free Piſpoſal of his own for ſo long a 
Lime. And hence it is that King James V. 

e K. James VI. and our other ſubſequent 

Kings in their general Revocations, (d) do re- 
d ole all Tacks fet for longer than 5 Years, as 
0 being too great a Reſtraint upon the Crown : 
u. hich tho it would ſeem only to relate to 
. Minor Kings; yet for the ſame Reaſon, and 
> won the above cited Revocations, a Tack Set 
11 en when the King was of Age, was reduc- 


0. —— — ———— 
858 () — Jan. 1665, Lyon contra Furqubar. (b) Balfour 
m. Tutors ——. 1561, Sinclair contra Sinclair. (e) De feud. 
u- N 8 Deg, 10. (4) 74.5. Parl. 6. Cap. 70. Fe. 6. Parl. 

Cap. 31. 0 . 
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ed in Exchequer, being ſet fpr 7. Years, (4) 
71. But ſince Tutors and their Factors are 
in general preſumed das all Men are till the con. 
trary appear) to do their Duty, and act in the 
Minor's Affairs, as they ought, for his Behoof 
ſo that the Benefit will accreſce to him, tho 
the Deed or Writ run in their own Name; 
(b) therefore a Tack of the Pupil's Rent taken 
by the Tutor's Factor to himſelf, and hi 
Wife in Liferent, was found to accreſce to the 
Pupil, except. as to the Wite's. Liferent 
Lands : (c) For here the Preſumption which 
Lawiers call præſumptio juris, takes place; { 
that no Reſpect will be had to the Preambls 
of a Writ bearing any other Cauſe (a). 
72. The Cuſtody and Care of the Minor 
Plate, Jewels, Papers Ec. (as by the Ci. 
vil Law) belongs here alſo to the. Tutor : 
Nay, by our ancient Cuſtom the Minor's Fu- 
talices (which of old were of great Impor- 
tance) were to be kept by him, tho but a 
Tutor Dative; and at the Termination of the 
Office, to be delivered up to the Minor and 

his Curators. (e) 1 
73. As to laying out the Minor's Money up- 
on Iatereſt, our Cuſtom with moſt other N _ 
| 0 


(8) 17. Nov. 1634, Officers of State contra Fleeming and Pee 
les. (b) 13 Fuly 1635, Edmondſtoun contra Edmondſioun 
(c) 28. March, 1632, Laird of Ludqubarn contra Laird of 
Haddo. (4) 15. March 1629, Whyte contra Douglas. Hop? 
N Dewar contra Dewar, (e) Balfour Tutors 5 J 
1352. How; . 8 


| Europe, hath very juſtly receded from Juſti- 
'B 1's Novel Conſtitution : (a) But tho in the 
Main we have reduced into Practice again 
the old Roman Law, as to the thing itſelf ; 
yet with Reſpect to the Time allowed for 
finding, out ſecure Hands, and ſome other Cir. 
cumſtances, we differ from it. For 1/7, in our 
Practice, if Sums bear no Annualrent, the Tu. 
tor muſt have a competent Time to uplift and 
imploy them; for which the Lords com- 
monly allow a Year, which being elapſed he 
will be liable for Intereſt. (“ 

74. II. The, ſame takes Place even in 
Sums that bear Intereſt, but ſome Annualrents 
are due before the Tutory commence ; for if 
theſe bygone Annualrents be not alſo imploy- 
dd within a Year after his Acceptance, he will 
r: be liable thenceforth to pay Intereſt for them. 
Wl (c) T1 2 
Y 75. III. As to Annualrents current during 
the Office, he is obliged once in his Tutory, to 
che uplift and employ theſe in ſecure Hands, and 
nd even to pay Intereſt for ſuch of them, as he 

has negleCted ſo to employ; (d) yet not before 

up. the Tutory expire, (e) nor from the ſeveral 
ons Years they were due. () Nay, the Lords 
of fl found that a Tutor deceaſing before the Years 


"3 | ef 

| Pee 1 By. — 1 M TA 8 

ſtoun, t (a) Nov. 72. Cap. 6. (b) 9. July 1667, Steven contra 

2 _ 0 27. Feb, 1673, Doug las contra Gray. (4) 2. Jan. 
* 1665, 


more contra Boyd, (e) 18, July 1629, Necimith 
Ja witca Naeſmith, Y Inter coſdem. * * — 
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of Pupillarity ran out, was not liable for Inte. 
reſt of Annualrents, being in ſecure Hands, but 
not uplifted; ſeeing if he had lived, there waz 
Time enough to uplift and employ the ſame, 
and ſo would he have done it onceduring the 
Tutory, which is all that's required of him, 
So that in this a Tutor's Duty with Reſpeſt 
to Annualrents is quite different from what; 
incumbent on him as to the Rents of Lands; 
theſe being to be uplifted yearly and employ. 
ed upon Intereſt. () 85 
76. IV. What hath been ſaid of a Tutor' 
being liable for Aun⁰νlrents, takes place alſo 
in his Heir, even tho he be alſo Minor. Thus 
a Minor Heir to another Minor's Curator, 
was found liable to pay Annualrent for a 
Sum, which the Curator had taken up (it be. 
ing employed upon Land Security) as the Fa 
ther would have been, if alive, and had re. 
tained the Sum after his Office expired. And 
this becauſe his Death, or the retaining the 
Sum after the Purſuer's Majority could not 


make it unprofitable to the Minor, being once 


employed upon Land, and after Redemption 


uplifted by him: And the Purſuer's Majority 


and not ſeeking the principal Sum, was found 


no Cauſe to make his Action for Profits, to 
preſcribe or become extinct (9. Yet thereaf 


ter in a Parallel Caſe, a Tutor's Heir being 


Manor, 


(a) Hope de Herelibus, Graham contra Crichton, mY | 92 


Feb, 1627, Guthrie contra Guthrie, 


354 Duties concomitant. wi-h, ee. 
Rates (for privately of themſelves they can 
not do it, ſince the preſent Rental becomes 
their future Charge) which the Lords wil 
either grant or refuſe as they ſee Cauſe, an 
according to the Circumſtances of the Cafe, 
But when *tis granted, they generally clog it 
with Qualifications and Inſtructions. Thus 3 


Tutor having cited his Pupil's Friends on bott 1 
ſides, to hear it declared by the Lords, tha pu 
the Pupil's Lands were racked above the tru . 
value, and that the Tenents were not able t. 0 
pay their Rents without caſting the LandWy., 
waſte ; no Contradictor appearing, the Lord 
ranted Commiſſion to Gentlemen in ton 
ountry, to try the Matter of Fact and e 8 
port : And they having in their Report de T 
clared, that the Lands were truly racked, tu 
Lords approved the fame, and decerned, bufW.; 
with thete two Caveats, 1ſt, That the Tutoſf Co 
fhould diſcharge nothing ſimply, but only til, 
the Pupillarity were paſt, that then the Mi ein 
nor himſelf and his Curators might proceed a; 0 
they ſaw Cauſe. 24h), That the Tutor beWhje 
fore any Abatement of the Rental, ſhouldMuc; 
make Intimation, c. and roup the Rooms = 
and if a higher Rate were not gotten, bal '1 
might then ſet at the Rates contained in th, 
Commiſſion (a). Yet ſometime thereafter, : 
Tutor craving by Bill (which Method wa 
| perha Y» i 
_ p 


(a) 5 Feb. 1670, Tutor of coean contra his Pupil's nearef 
in- EO 
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erbaps one of the main Cauſes of his diſap- 
intment) that he might be allowed to ſer 
b Pupil's Lands for leſſer Duties; the Lords 
efuſed the Deſire of the Petition; tho (as the 
lord Dirleton obſerves) they had granted the 
ike in Favours of other Perſons before (a). 
79. As to purſuing and defending in Actions, 
hat alſo is with us, one great Branch of the 
Tutor's Duty. And firſt, as to purſuing, tho 
ve reoularly no Minor can intent an Action 
without Concourſe of his Tutors, Ec. .(b) 
ict the Lords found that the Xing being out 
Wi Tutory, might purſue a Subject, without 
conſent of his Curators (c). 
do. Further yet, tho a Tutor with us (as 
bythe Common Law, be not regularly bound 
Wi fad Caution de rato ; yet the Lords found 
tat a Tutor having been five Years out of the 
Country before intenting the Action, the Mi- 
wr could not be authorized by the Factor, 
vithout finding Caution; which tho he ſhould 
0 yet, that having Actions againſt the Pupil, 
e could not inſiſt in the Purſuit at his Inſtance, 
ucept he renounced all Pleas he might move 
gant him during his Minority (4). ; 
$1. On the other ſide, as to aefenging, ofold 
Irtonly Citations, but Warnings in Redemp- 
Z 2 tions 


(#) 25 ſan. 1675, Tutor to the Laird of Ayton's Daughter 
kyplicanti- (5). 6 April 1549, Laird of Ghirnfide contra In- 
Wlenth, (e) 20 October 1554, Her Majeſty's Advocate 
_ tra Mr. The, Marjorybanks. (d) Hope Tutors. 
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tions, Removings, c. given to a Minor wolf ges 
had Turors or Curators, and not to them alſo 
were null a): But thereafter it was not found 
neceſſary that they be warned in ſuch Caſes, 
providing they be ſummoned to the Action. 
50 that now in Premonit ions, Requiſit ions, & 
Tutors are not neceſſary Parties, tho in Redu- 
ctions follow ing thereupon, they are. Andge 
nerally in all ſuch Caſes, they are neceſſar 
Parties in Judicial, but not in Extrajudicidl 
Acts (b). But any Intimation to be made t 
the Pupil, is valid, if made to his Father as law 
ful Adminiſtrator, or to his Tutors, Curator 
Ec (c) . 
82. Yet when Minors are purſued, it ſuffic 
eth to cite their Tutors and Curators at the 
Mercat Croſs, without naming them; on, 
the Execution mult bear that the Minor is cited 
with his Tutors and Curators, if he any have 
for their Intereſt (d): Nay, Proceſs was oflate 
ſuſtained againſt a Minor, tho his Tutor whi 
was out of the Kingdom, was not cited u 
60 and 15 Days, nor yet Ediftally at the Mer 
cat Croſs of the head Burgh where the Mi 
nor's Lands lay, and the Summons inrollet 
only againſt the Minor; in reſpe& that he wa 
0 6 Citec 
1 (a) Balfour Tutors, 29 March 1563, Patrick Maſter of Lind 
ſay con: ra Elizabeth Lindſay, (b) Sporiſmood Tutors 17 Dey 
cember 1629, Laird of Carzouſſie coutra Laird of Techmuirit 
(e) Ult. Feb. 1556. Queen's Advocate contra Laird of Coll 
- _—_— (4) © March 3626, Earl of XKiag born contra di 
2 . 


* MS 


M bators muſt be again cited (). 
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ted perſonally, and his Tutors and Curators in 
neral Edictall), at the Mercat Croſs of the 


ead Burgh where the Minor dwelt : So that it 
was found needleſs to inroll againſt Tutors, 


Myhboare only called for their Intereſt, and con- 


duded againſt in the Libel as Tutors in general 
(a), Yet if the Ofice expire before the Acti- 
on be terminated, the Minor with his new 

$3. But in the general, tho Tutors be liable, 
ind (as I have faid) muſt be conveened and 
decerned for their Intereſt, nay perſonal Exe- 
cution competent againſt them thereupon. for 
any Deed by them preſtable by their Office, 
(uch as to receive Vaſſals whom the Pupil's 
Predeceſior was obliged to receive; or to grant 
Tacks, Charters, Saſines, c. where there hath 
been a Diſpoſition before) yet Execution can- 
not paſs againſt a Tutor's Mean, for any Sum, 
unleſs he be ſpecially decerned to make forth- 
coming ſo much of the Pupil's Effects as is in 
bis Hands, tor ſatisfy ing the Debt in whole or 
In part. | 

84. In theſe Actions againſt a Minor, tha 
the Tutor's Oath be not generally relevant to 
prove any Condition or Agreement with the 
Defunct againſt the Pupil, even when there 
ae concurring Probabilities and Teſtificates; 


23 (a) 


19 


Was July 1710, Fairbolm contra Mackenzze of Aſfrnt. ( 
Balfour Tutors, 1 June 1551. 5 
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(a) ; yet in ſingular Caſesand Circumſtancey 
the Lords ex officio, and before Anſwer, uf 
to take the Tutor's Oath even in Cauſes 3. 
gainſt the Minor (5). Thus ſuch an Oath 
was found good as to a Tutor's own Intro. 
miſſion in the Pupil's Name; yet fo, that the 
Tutor deponing he did not remember the 
Quantity and Price, he was not holden as con. 
feſt, as if he were a Party, but only found that 
he might be compelled by Horning and Cap 
tion, to depone as a Witneſs (c). 

85. Laſtly, That a Tutor muy conſtitutex 
Factor, hath been already remarked (4): Yet 
he may not fell the Factory for a Sum; ſince 
that will be preſumed to have been paid out 
of the Minor's Effects. (e) 

86. The diſtinct Knowledge of what has 
been faid as to the Duties concomitant with 
the Managery,and conſequently of the Tutor's 
true Intereſt and Duty, is doubtleſs of very 
great Importance to all who are called to the 
Office ; and therefore the Ignorance of it may 
be of very dangerous Conſequence both to 
themſelves and thoſe committed to their Care. 
Yet there is nothing that is leſs vulgarly accu 
ed, when Minor's Affairs are miſmanaged, 
and thereby the Tutor himſelf ſometimes _ 


— — 


( a) 7 December 1664, Ecclis contra Ecclis, (b) --- jan. 


1666, Hay contra ton Feb. 1662, Laird of Fairnie con- 
tra Lord Melvil. (c) 27 June 1665, Cam contra Lock. (4) 


Tee I. Tit. 1. g ult. (e) Penult. Fe 0 1639 Muſhet contra 
079, | 


0 
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ned. This therefore I muſt account to the 


Reader as the Cauſe why I have detained 
him ſo long upon this Head. | 


* 8 ? TY 
4 —— 


nr 
f the Duties to be performed. by Tutors 


and Curators after their Offices expire, 
and what Actions are competent to or 
 ogainſs the Minor, upon the Tutor or 
Curator Deed, © 


. HO when Tutory expires, it would 


appear that the Duty of a Tutor 
towards his Pupil's Perſon and Fortune, is alſo 
terminated; yet ſuch Things as during the 
Office were by him commenced, whether ju- 
dicial or extrajudicial mult by him alſo be ex- 
pede and brought to a Cloſe, even after the 
Tutory is terminate. So that if he leave them 
imperfect (unleſs his Accompts be made) he 
does it upon his Peril, as if the Office yet ſub- 
ited. (a) And this doubtleſs is alſo incum- 
bent on the Tutor's Heir, himſelf deceaſing 
before the Years of Pupillarity expire: The 


Heir always being a Male, of perfect Age, and 


7 4 capablc 


c L.. 55.1. 37. F. in fin, Ede Admin. Tate 
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capable to adminiſter; (a for in that Caſe he 
may be conveened, as if he had been Tutor 


* 


himſelf. (+4) | | 
2. In the next Place, after the Years of Py. 
pillarity elapſe, the Tutor is bound to adyer. 
tiſe his Pupil to crave Curators to himſelf 
Wherein if he fail, he is liable for all Damages 
ſuſtained by the Minor thro? want of them; 
ſo that theſe Damages become a Part of his 
Charge in the ſubſequent Action of Tutory; 
(c and he becomes liable even for Annual. 
rent of what Money remains in his Hands, 
till he clear his Accompts, and deliver up the 
Managery to a Curator. (4) And this An. 
nualrent continues to run againſt the Tutor's 
Heirs, till they ſolemnly warn the Minor to 
crave Curators. (e) But if the Tutor not on- 
ly make Offer to compt and pay the Balance, 
but alſo depoſite the Money in the Hands 0 
public Perſons, he is thenceforth free both o 
the Annualrent and all other Hazard, (f) 
which Law extends alſo to his Heirs, (g) But 
if the Money be once delivered over to the 
Curator that ſucceeds, tho it be but the Inte. 
reſt of Sums due to the Minor; yet it imme. 
diately converts into a Principal Sum, and 


* 


bears Annualrent. ( 
k 


— — 


( L. ut | 
I. 60. ff. de Admin. Tut. (c) l. 5. & 5. ff. de admin. tutor: 


(4) 1. 7. S ult. ff. eod. (e) d. I. 7. § 4010 1. 28. 1. f 


7 
god. (g) l. 29. fl. cod, (b) L. 28. S ult. 


un. S ult. f. ſi pend. appel. 1. pen. ff. de appel. (0 
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3. If there be more Tutors than one, and 
all or any of them continue to manage aſter 
pupillarity, they are not liable ia ſolidum (as 
during the Tutory they were) but each far 
his own Part of the Adminiſtration, /a) nor 
are their Cautioners further bound, than till 
the Years of Pupillarity or Minority ela pſe, tho 
the Principals continue to intromet, (b) nei- 
ther is a Tutor ſo continuing to manage, liable 
tor the Sums due by thoſe Debitors who then, 
or after the Pupil's Death, become inſolvent, if 
they were reſponſal at the Expiration of the 
Tutory. (c) And this, becauſe a Tutor after 


the Term of his Office is elapſed, has no Title: 


to purſue Debitors, and therefore their break- 
ing with the Minor's Money in their Hands 
cannot he charged upon him. (a) In like man- 
ner, if a Curator who was only nominate 
by the Defunct in his Teſtament, ſhould thro? 
Miſtake or Ignorance, intromet without being 
confirmed, and the Judge thereafter give Tu- 
tors dative ; the Curator 1s no further liable 
from that Time, if he thenceforth forbear to 
manage. (e) 

4. It is here alſo obſervable, that if the 
Tutor have lent out the Minor's Money upon 
Intereſt, and ſome of the Debitors become 
inſolvent, and others continue reſponſal; the 

Minor at compting, will be obliged to * 

is 


71. 31. ff. eod. (b) 1. 46. § 4. ff. de admin. tutor. (c) 
43. Pr. ff. cod. (4) L. 39. Pr. ff. cod. (e) E l. 39. $ l. 


* 
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his Choice, if he will take all the Debts of 
the Tutor's Hands as they are, or reje& them 
all: For he is not allowed to pick out the beg 
and leave the others to the Tutor. (a) 
F. Laſth, after the Office expires, tis in- 
cumbent on the Tutor or his Repreſentative, 
to deliver up to the Minor or his Heirs al 
Deeds, Writs, and Evidences that were lodg 
ed in his Cuſtody at making the Inventary, 
and alſo all other things therein contained; and 
for this the Inventary becomes his Charge, 
He is alſo to make juſt Compt and Reckon- 
ing for his Intromiſſions and Omiſſions ; and 
that as well with reſpect to the Rents of 
Lands (for which the Rental given up in the 
Inventary is a Charge upon him) as all Sums 
- Money, Annualrents, £&'c. Of which fe 
it. 6. 
6. But among other Effects of Tutory and 
Curatory this is not the ſmalleſt, that after 
Expiration of the Office, as the Pupil or Mi. 
nor may become liable to a third Party, ſo 
may he have others bound and obliged to him 
on Account of the Tutor or Curator's Deed, 
during the Adminiſtration. For tho by the 
Common Law, no Man could regularly ac- 
uire Right to an Obligation (or to the Effect 
thereof, an Action,) by the Contract of ano- 
ther, (b) nor on the other Side, could any Man 


by 


60 L 1. 6. ff. cod. (6) l. 73. S ult. ff. de R. J. 


Fc.) which is an Exception from another 
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by his contracting bind another; (2) yet 


from this Rule there lies an Exception in Tu- 
tors and Curators : As to both which the two 
following Rules would be adverted to. 

7. L From the Deed or Contract of a Tutor, 
there refults to the Minor in ſome Caſes an A- 
Fon wwhich Civilians call Actio utilis (but dif- 
fers nothing in Effect from the direct eAttion 
that any Major acquires upon his own Con- 
tract) ſometimes perſonal and ſometimes real, ac- 
urding to the Nature of the Contract. And 
this (if the Effects belong to the Minor) 70 
the Tutor contract for his own Behoof and in his 
nes Name. (U 

8. By the Tutor's [ Deed] here is to be un- 
derſtood any Kind of Managery, Tranſaction, 
Contract, c. ſuch as purchaſſing Lands, em- 
Poying Money upon Intereſt, and the like. 

9. It is ſaid to be competent [in ſome 
(aſes] becauſe promiſcuouſly in every Caſe, 
tis not: As when a Tutor not only con- 
tacts in his own Name, and for his own Be- 
doof, but with his own Money or Effects: 
Or if the Deed be criminal, or any Kind of 
Circumvention of another, there can thence 
iſe no Action to the Minor. (e) | 

10. It is ſubjoined, (tho for his own Beha, 


2 known 


0% L. 65, f. de fide juff. (6) 1. 2. ff. quand. ex ſact. tu- 
ws („) 1. 3. ff. quand. ex faR. tutor. 1.4. § 29. ff. 4e dol. 
except. 
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known Maxim in Law, vis, that when a ſWior 
Man buys in his own Name, tho with ano. dev. 
thers Money, this not only affords Action for N the 
Delivery to the Purchaſer, but confers upon I tte 
him the Property of the thing bought. (a) be 
But in a Tutor *tis otherwiſe, which doubt. ¶ Dec 
leſs has been introduced in Favours of leg dur 
Age. (b) | ha 
11. II. As the forementioned Rule takes {Wir 
place with Reſpe& to the Minors acquirin {Ml 
Actions, ſo there is another as to his being Pu 
bound, viz, That Perſons under eAge are liable den 
and may be after purſued, upon their Tuto«M © 
Deed aone fairly and bona fide in the Mins!) 
Name and in the Courſe of their eAdminiſtrati ful 
on; (c) ſuch as borrowing Money in the M. fr 
nor's Affairs, ſetting of Tacks, He. For ſuch 
Tacks by the Common Law, ſtood gool e. 
venaſter the Office expired. (a) From this then 
it follows, that a Criminal or fraudulent Deed 
of the Tutor (tho in the Minor's Affairs) ;. 
nowiſe obligatory upon them: Unleſs either tl 
the Minor's Condition be thereby rendred bei 
ter; (e) or the Tutor be ſufficiently ſolvent, 
ſo that there is no Hazard of the Minor's be 
1ng a Loſer (f) | 
12. Laſth, when Tutory or Curatory ex 
pires, all Actions and Proceſſes which the Tu. 
100 
(a) L. 1. C. ſi quis alt. vel ſib. (6) l. 2. ff. quand. ex fat 


tutor. (e) l. 8. ff. d. tit. (d L 6, C. eod. (e) J. Ze f. d 7% 
tit. (f) 1. 1. ff. d. tit. l. ult. ff. de admin. tutor, Ji 
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tor had carried on by Vertue- of his Office, 
devolve and are immediately transferred upon 
the Minor ad ive: (a) As on the Reverſe, 
the Minor thereafter, (not the Tutor) is lia. 
ble to all rea] and ferſonal Diligence, upon 
Decreets obtained againſt the Tutor as ſuch, 


during the Adminiſtration ; (“) unleſs he 

have proponed Defences plainly calumnious ; 
o Ml for then tho the Minor is truely liable for the 
„Debt, as being a juſt one; yet the Tutor (as a 
4 _ —— N | 
ng Puniſhment of his Litigiouſneſs) will be con- 


demned in the Expences of that Proceſs. ſc) 
And this Transference of Actions is very juſt- 
„u extended in Favours of all others in any 
ti Wl ub lick Truſt, who are no farther bound in 
Aich Caſes, than their Offices laſt, (d) 


e Lens and Cuſtoms of Scotland relating 
to this Title. 


13. Tutors with us are neither bound, after 
the Office expires to manage, nor ſo much as 
to defend their Pupils in Proceſſes. Only in 
that Caſe, if the Pupil's Age be objected to, 
tie Tutor is —_ to prove that the Years of 
Pupillarity are elapſed. (e) 

14. Neither by our Cuſtom lies there any 
Tye upon a Tutor to advertiſe the Minor to 

chooſe 


(a) L. 26. C. de admin. tutor. (5) 1. 4. $ 1. ff. de re ju- 

ic. (e) 19. § 6. ff. 1.6. C. de admin. tutor. (d) Arg. l. 
. 82. ff. de admin. rer. ad civit. pertinen. (e) Belfour, 
JOS, 15. April 1523, and 14. Decemb. 1547. 
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chooſe Curators ; far leſs is he bound to ſeck 1 
other Tutors for him, if his Office terminate Ned, 
before the Years of Pupillarity, which ſome. {whe 
times may fall out. Thus the Lords found, I m 
that a Tutor intenting Action againſt his Py. nor 
il, behoved to renounce his Office; but that bas 
e was not bound to {.ek other Tutors or Cu. Nit L 
rators for him, ſince that might be done by 
the Friends. (4) Age 
15. A Tutor alſo, in our Practice, who con- Net 
tinues to admmiſter after Pupillarity is elapſed, ¶ ton 
is liable as a Curator. ( But a Curator con- 1 
tinuing to uplift Rents after Majority, is na Wu t! 
liable to compt for his Intromiſſions and Oni. Nl e 
ſions of theſe Years, as a Curator; but for Ir. {Wt 
tromiſſions only, as a negotiorum geſtor; unlek ſtop 
he have accepted from the Minor or the other Nel 
Curators, a formal Factory, which by a tacite N vb. 
Reconvention, makes him liable as Factor /) Nil 
16. But a Tutor with us cannot (as by the Fc 
Civil Law he could) oblige a Minor either to Nie 
take off his Hand all or none of the outſtand- Re 
ing Debts as they are, when ſome ot the Debi N! 
tors are reſponſal and others inſolvent: Pot be 
ſuch Debts as have become deſperate thro the ul 
Tutor's Neglect the Minor may caſt in his 
own Hand; and allow theſe that are good, Tit 

as a part of the Tutor's Diſcharge. 4 
| 17. 10 


— | 838 — — — — (4 
() Penult. v 1625, Lady Senceb/ll contra her Son. (/ 

6. Feb. 1623, Harper cuntra in (e) 18. Neven 

187, Cat contra Elen. | | 


* 
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i 17. The other great Duty I have mentions 
is Med, viz. the reſtoring all things to the Minor, 
hen the Office terminates, is doubtleſs the 
0 eme with us as by the Civil Law: And a- 
1 Mnong other things, the Minor's Perſon (if he 
alas been in the Tutor's Cuſtody) is to be then 
u. Mit Liberty, ſo as himſelf may chooſe the Place 
Yer his abode thenceforth : For if after the 
age of 14 the Tutor till detain him, his near- 
n Jet Kinſmen may purſue for his Libera- 
ch ton. (2) : | 
18. This Delivery up of all things contained 
an the Inventary or Rental, is ſo peremptor- 
Nu enjoined by our Cuſtom, that ſcarce any 
. befence can be proponed by a Tutor for 
o& Mſopping or delaying it; and far leſs by his 
er Relict or Heir: For they poſſeſſing Lands 
te vnereof the Pupil's Predeceſſor died poſſeſt, 
vill be ſummarly removed, without entring 
he Minto Diſpute anent the Validity of the Pupil's 
to Right, neither is be bound to debate what 
gd: Right his Predeceſſor had, but is to be reponed 
bis his Poſſeſſion: as at the Time of his Author's 
por death, and as continued by the Tutor: And 
theenly Action will be reſerved to the Relict or 
his Heir, to recover Poſſeſſion by Vertue of their 
och Litle, as accords of the Law. (b) Nay, ſo 
| favour- 


| EN 


—_ — — 


2 


0%) Balfour Tutors 2. Decemb. 1561, James Kinkaid con- 
Un Jobs Logan of Coarfield Tutor to James Kinkerd of Bruob- 


uu. (b) 18, Decemb. 1685, Laird of Omachie contra Lady 
libi. beton 


— 


— => WS nn 
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favourable is our Law to Pupils in this Cafe, 
that a Curator after Tutory is ended, ma 
brevi manu enter to the Poſſeſſion of the MI. 
nor's Lands poſſeſt by the Tutor, without 
Danger of Ejection; neither can the Tutor 
have Action for J sie of the Corns growing 
on the Lands which were ſown by him as Tu- 


tor. (a) | 


19. Of the making the m—_ Accompts 
ne is another grand Duty ſubſequent to 

he Adminiſtration) I ſhall have Occaſion to 
treat in the 675 Title. Only by the Way, it 
may be here remarked, that as a Tutor when 
his Office expires, is bound to clear Accompts 
with the Curators that come in his Room, 
ſo is he alſo to convert the Pupil's Annualrents 
due at the Time, into a Stock ; tho that be 
not incumbent on him during the Currency 
of his Office. (b) ö; 

20. As to the legal Transferring of Proceſſes 
active upon the Minor (which I have noticed 
as another Effe& of the Office) we need not 
in this Kingdom be very ſcrupulous thereanent, 
ſince with us a Tutor does not become Domi- 
aus lit is (as among the Romans) but both Sum. 
mons and Decreet run in the Minor's own 
Name as well as his. Let the Lords found 
that a Minor even after he becomes Major, 

| cannot 


1 


— — 


(a) 14. July 1610, Bruce contra Sinclair (b) 9. Mrd 
1684, Zockbers contra Elltis. 
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annot diſcharge a Decreet recovered at his 
Curator's Inſtance, (a) „„ 
11. Actions alſo competent to a third Par- 


erſon and Goods, as by the Common Law. But 
x to the Tutor himſelf, no Proceſs will be al- 
byed to him againſt the Pupil, till he have 
ts Made his Tutory eAccompts. (b) And this our 
to practice hath very juſtly extended to the Tu- 
to Mior's A /igney, from a clear Preſumption in 
it law, that the Aſſignation was procured with 


ey purſuing him who was Pupil as Heir to 
bs Father, the Proceſs was ſtopt for a Time, 
that firſt the Tutory Accompts might be 
be Wideared : And this tho it was 10 Years ſince he 
Nat his Pupillarity, and ſo it might have been 


reſumed that the Tutor had none of his Ef. 


r 
ed 22. But if either the Tutor or Minor refuſe 
ot Aer delay to compt, clear, and perform other 


it; Things by Law required of them after the 
. office expires, it falls then next to be the 


ns Wbje&t of our Enquiry, how they may be le- 
vl Healy thereto compelled, and what er ions 
nd ue competent to either of them for that Ef- 
1 Aa fect. 
2 


(a) 13. July 1832, Stodart contra Laird of Cocbilferrie. (b) 
Jan. 1662, Cranſton contra Earl of Winton. (e) eodem die 
uh lumſay contra Earl of Winton, and 2 December 1679 Cle» 

d contra Baillie, (d) 7 July 1676 Spence contra Scot. 


q and: Executions thereon, take place, after 
the Office expires, againſt . the Minor's own 


the Minor's Effects. Thus a Tutor's Aſſig- 
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fect. Only ſeeing the Actions againſt ordi. 
nary Tutors are the ſame with thoſe againſt 
Pro-tutors, it will not be improper to take 
theſe in our way, that ſo the Actions com- 
petent to and againſt both, may be compre. 
ended in one Title. 


7% 3 
Of Pro-tutors and Curators, 


1. UT ORS and Curators are either 

really ſuch, i. e. lawfully called to 
the Oifice ; or they who not being truh Tu. 
tors or Curators, do yet intromet with, ma- 
nage, and adminiſter the Minor's Affairs as 
ſuch, whence they arecalled (Pro-tators.) And 
this may fall out, when either they believe 
themſelves (miſtaking Law, or Pad) to be 
truly and lawfully conſtitute ; or knowing 
that they are not, yet intromet and manage 
as if they were. (a) As to which, Law makes 
no Difference whether they officiouſly (perhaps 
frauaulently) intrude themſelves into the Ot: 
fice, or be compelled by the Judge to admint- 


ſter, as being believed to be lawful Tutors. () 
| 2 | 


. * © „ 
s — * * * * as. LED 2 


6% L. 1. 8 1 fl he t. C) d. l. 1. 5 7. f. to 
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2. Under this File are alſo to be ranked 
ſuch Perſons as by Law are debarred from 
the Office, and yet do actually intromet ; for 
all theſe come under the Denomination of Pro- 
tutors : Such as Bond men or Slaves behaving 
is Free-men ; Souldiers, Womer, or any other 
Perſon nominate indeed to the Office, * not 
ſo as Law preſcribes, and who therefore ſtands 
in need to be confirmed, but is not. (a) 

3. To this Claſs alſo may be referred ſuch 
25 were /awefully conſtitute Tutors or Curators ; 
but have (/awfully alſo) ceaſed to be ſo, and 
yet continue to manage: ( Nay, ſo preciſe 
was the Common Law on this head, that even 
they who were duly and regularly nominate 
Tutors in the Teſtament, but knew not of 
the Nomination, and yet intrometted, were 
only reckoned Prc-t#tors : And that becauſe in 
order to a Man's being conveened by the Pupil 
as a real Tutor, it was required that his bein 
cenſtitute, ſhould be known to himſelf. (c) 

4. Yet iuch are not to be accounted Pro-tu- 
tors, who manage as Tutors, the Affairs of 
Perſons that neither are nor can be under Tu- 
tory ; Such as boyd Slaves, Chilaren yet unborn, 
Perſons paſt the eAge of Pupillarity, &c. (a) 
Neither is he to be accounted a Pro- tutor, who 
manages by Vertue of a ſpecial Mandate or 

Aa 2 Com- 


„ (6) l. 1. § 4. ff. h. t. (c) I, Zo 
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Commiſſion from the true Tutor; for he bein 
in effect, as to the Minor, a acgotiorum geſtiur 
is only to be conveened as ſuch. (a) : 
15 5 From this Intromiſſion and Managery 
there reſults an Action both direct and contra. 
15; of Which in the two following Tit/es. On- 
ly it may be here remaked. 1. That the 4. 
rect Action competent to the Minor here, 
has almoſt all the ſame Effects that the Aion 
hath againſt a lawtul Tutor. (C) And hence, 
2. A Pro- tutor is not only liable to compt for 
his actual Intromiſſiund, but even for On/ſions, 
providing he do but touch, or in the leaſt 
meddle with theſe Things which he omits to 
manage, or tho he do not ſo much, yet if any 
other Man would have undertaken the Ma- 
nagery, but finding another already intromet. 
ting, thought fit to forbear. (4 But if at firſt, 
ſuch an Intrometter do believe himſelf to be 
really Tutor, but after upon Diſcovery of his 
Error, ſhould incline to torbear ; he is in that 
Caſe bound to certiorate the neareſt Relatives 


of the Pupil, that ſo they may crave Tutors 


or Curators to be given to him. (a) 

6. But albeit Pro-tutors be generally liable 
as Tutors, and what is {aid of the latter be for 
the moſt part applicable to the former ; yet 
ſome Lifferences there are betwixt them, not 


(a) L 4. C. de neg. geſt. d. I. 1. 5 6. ff. h. t. (6) I. 1. pr. 
I. pen. ff. h. t. (e) l, ls 5 ult. ff. 1. 8 arg. I. 6. 9 ult. l. 16. I 


ff. de negot. geſt. (d) d. I. 1. S ult. ff. h. t. 


only 
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only as to the way of their Conſtitution, but e- 
yen with reſpect to the Ehect of ir Ma. 
nagery. As I. eAlienation of any Thing be- 
longing to the Minor is permitted to a Tutor 
or Curator (the requiſite Solemnities being ad- 
hibited) but if done by a Pro-tutor, *tis abſo- 
lutely void and null. (a) | 5 
7. II. A Pro- tutor may be purſued and 
compelled at any Time during his Adminiſtra- 
tion, to give an Account of his Managery; 
whereas a Tutor is not accountable till the 
Office expire. ( 1 © 
8. III. A Pro- tutor purſuing in the Pupil's 
Cauſe, may in the very Entry of the Proceſs, 
be repelled by this perſonal Exception, that he 
has no title to purſue ;, which cannot be ſaid of 
2 Tutor. (c 
9. IV. A third Party contracting with a 
Pupil, when the Tutor's Authority concurs, 
ß ſo validly bound that he has no Subterfuge 
in Law: Whereas, if only the Authority of a 
Pro- tutor interveen, he may ſometimes be re- 
ſtored againſt the Contract. For if the Party 
contracting was, thro' a probable and excuſ- 
able Error, perſwaded that he whoſe Authority 
was interpoſed, was really Tutor, he may be 
reſtored. (a) But if the Contracter knew him 
to be no Tutor, or to be ſuch a one as could 


Aa 3 not 


8 


1 


(4) L. 2. ff. h. t. l. 8: ff. de reb. eor. qui ſub. (b) l. 1. 82. 
h. t. (c) . 2. C. b. t. (4) L. 1. pr. & S ult. ff. h. t. 
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not lawfully interpoſe his Authority, no Re 
ſtirutioo is competent to him againſt ſuch à 
Contract; ſince in that Caſe he was rather 
a Deceiver than deceived: : (a) And this,unleſ 
himſelf were Minor ; or that it being told hin 
that the Authorizer was no Tutor, he never. 
theleſs upon a probable Ground, believed that 
,, ͤ oi 

10. Yet if a third Party contract with a 
Pupil, and the Authority of two, the one a 
real, the other a pretended Tutor, be in- 
terpoſed, there is no Place for Reſtitution; 
(- becauſe in Caſe of more "Tutors, the Au- 
thority of one is ſufficient to bind the Pupil 
validly. (4) LEN EE 0000 1 $008 
11. But as to the Perſon himſelf who un. 
warrantably takes upon him to interpoſe his 
Authority, there is no Difference (as to his 
Reſtitution) whether he knew himſelf to be 
no Tutor, or by ſome Miſtake, believed that 
he was. Only as to the Actions competent 4- 
gainſt him, there is this Difference, that he 
who bona fide and thro' an excuſable Miſtake; 
behaves as Tutor, and interpoſes his Authori: 
ty to any Affair betwixt the Pupil and a Stran- 
ger, can only be conveened by the Minor 
himſelf in the common Action of Tutory or 
Pro-tutory, for compting; but there is no Adi. 


(% L. 1. S ult. h. t. (6) l. 2. & ſeqq, ff. h. t. (e) l. 1. 85 
ff. k. t. (4) I; go ff. de auftor. tutor. 5 75 1 OY 


W 


ON 
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on competent to the third Party againſt him: 
Whereas he who knowing himſelf not to be 
Tutor, yet inſidiouſly, and with Intention to 
deceive (which, by the way, is not preſumed 
if he be compelled by the Judge to authorize) 
interpoſes his Authority as ſuch, is liable in 
Damages to the Party, who not knowing his 
want of a Title, contracted upon his Authori- 
0 (a) And, beſides the Action of Tutory, is 
alſo liable in Damages to the Pupil, if he be 
leſed by the Contract. (5) Both which Acti- 
ons take place alſo againſt him, who does not 
himſelf interpoſe, but fraudulently induces a- 
nother to believe himſelf Tutor, and ſo to 
authorize. (c) 

12. Theſe Actions being, as to the Purſuer, 
meerly civil and for bare Reſtitution, but pe- 
nal upon the Defender's part, are competent 
to, but not againſt Heirs and other Repre- 
ſentatives ; and by the Common Law, they 
preſcrive within a Lear: (4) But are compe- 
tent in ſolidum againſt all, if there be more 
than one of ſuch Pro-tutors or unwarrantable 
Authorizers : Yet one obtempering the De- 
creet, the others are liberate ; or if one pay a 
part of what is decerned, the reſt are only liable 
in the Remainder. (e) 

Aa 4 Laws 


—— 


ul ff. h. | (c) I. 
. 8. ff. h. t. 
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Laws and Cuſtoms of Scotland relating t 
' this Title. 3 


13. To the Inſtances J have given of thoſe 
who having ſome Reſemblance of Tutors, are 
yet but Pro- tutors, theſe following, as by our 
Law belonging to that Claſs, may be added. 
1. The Mother or any other Tutrix marrying, 
yet continuing to officiate. (a) 2. A Perſon 
at the Horn, yet nominate or given Tutor, 
and entring to the Adminiſtration. (b) 3. A 
Curator choſen before the Tutory expire (tho 
there be but a few Days to run) and admini- 
ſtring by Vertue of that pretended AQ. (c) 
4. A Tutor who has not found Caution, tho 
he have both accepted and made Faith. (4) 5. 
A Tutor intrometting without making an Ii. 
ventary. (e) 6, When an Act of Curatory bears 
that the Curators were named jointly, or; 
of them tobe a quorum; if two only accept, theſe 
are to be lookt upon as barely Pro tutors,ſince 
the Act is null. ( TT 
14. But as to a Nominee his Ignorance of 
the Nomination, tho our Law ſo far follows 
that of the Romans as not to make ſuch a Per- 
ſoa liable as Tutor, tho he ſhould intromet ; 
Ws” | „„55?ö bs, yet Wible 

(a) 11 July 1630, Vallange contra Kinkaid and Forreſter. ige 
(5) 4 July 1629: Corbet of Ardbil contra his neareſt of Kin. Eau 
(e) 5 Dec. 1627, Ramſay contra his Curators, (d) 26 Jan. 
1628, Commiſſary of Dunkeld contra Abercromby. (e) 25 Jan. 


1672, Ramſay contra Maxwel, (F) 25 Jan, 1672, Ram 
contra Maxwel; - Te : f 


r ESD 
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t neither is he conſidered as Pro- tutor, but 
nther as a zegotioram geſtor. Thus, in a Caſe 
ſhave upon another Occaſion taken notice of, 
» Wiho ſeveral Acts of a Nominee's Intromiſſion 
were inſtructed, particularly his continuin 
r iter a real Debt he had upon the Phpile 
I rgate, was ſatisfied by Intromiſſion, to poſ- 
„es part of the Fortune, yet was not, found 
1 Miicreby to have accepted as Tutor, . unleſs 
te had known of the Nomination before 
theſe Actings; (a) But the Lords thereafter 
fund him 11able as vegotiorum geſtor. (() 
15. How far the Action againſt a Pro- tutor 
hould' be extended, ſeems ſcarce to have. been 
tertainly determined by the Lords till within 
theſe 50 Years or thereby: For in the Year 
1665, their Lord ſhips having found in a Pro- 
teſs of Compt and Reckoning, that a Perſon 
vas only Pro- tutor, becauſe by a Teſtament 
produced it appeared he was only nominate 
rerſeer, tho in ſome Papers relative to his 
charge he had deſigned himſelf Tutor Teſta- 
of Wientar ; it having fallen next under Conſide- 
vs Intion, how far he as Pro-tutor was liable; 
r- Nfeing there was then no Law nor Cuſtom of 
t; Wiurs to make ſuch a one in all things anſwer- 
et Wible as a Tutor, and that the Civil Law ob- 
ges not us, but only we are to conſider its 
in, Nrquity and Expediency; the Lords 8 
1 un 


% (0% 19. Faly 1678, Beatſon contra Beazſon, (b) 6, Decembs 
ereaſter, in 2 | 


er eoſdem. 
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found that he was not liable in OmiMog 
But at the ſame time they declared, Th, 
thenceforth they would find Pro-tutors in 4 
Points liable as Tutors, and ordained an AQ 0 
Sederunt, to be drawn up thereupon, and t; 
[ be publiſhed in the Parliament-Houſe to all the 
Advocates, that none might pretend Tgnd 
rance. () | : | 
| 16. Let at firſt View *twould ſeem not 
little ſtrange, that ſuch an Intrometter wa 
not decerned in Omiſſions, ſince tis witho 
all Doubt, that when in any Caſe we hay 
neither Statute nor Cuſtom of our own, th 
Civil Law becomes ours; whence alſo it i 
that in our Acts of Parliament tis always term 
ed the Common Law: Beſides that Reaſq 
itſelf ſuggeſts, that a Pro-tutor who fraudulent 
ly at leaſt officiouſly intrudes himſelf, ſhoul 
be as (if not more) ſtraitly bound than a I 
tor who enters in a regular and warrantabl 
Manner to the Office. And hence it is th 
by the Common Law, not only were Pri 
tutors liable in all Points as Tutors, but (as 
have remarked) ſeveral other Actions n 
known among us, were competent agaln 
4 them ; which doubtleſs were introduced to 
0 | deterring others from illegal and unwarrant 
f able Intromiſſions with Minors Eſtates! 
Whereas barely finding them liable for — 
miſſio 


— 


ca) 10 June, 1665, Swynton contra Notman, 
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nifions, ſeems to give them too great En- 
couragement in ſuch Practices. Thus Dirie 
takes Notice of a Caſe, which I have alread 
had Occaſion to mention, where the Lords 
having found Tutors liable for Omiſſions; 
et in the ſame Action declared a Tutor who 
by accepted and made Faith, but found, no 
Caution (and therefore was only a Pro-tator) 
bot anſwerable for Omiſſions; ſo that ex do- 
U proprio lucratus ef}, (a) Yet not long there- 
ter, a Mother (who was joint Tutrix 
yith other two) marrying again, ſhe and her 
Husband having continued to intromet, were 
found liable for Omiſſions, Annualrents of 
zums uplifted, £9'c. tho in this Caſe ſhe alſo 
ceaſed to be Tutrix, and commenced Pro-ta- 
trix : (B Which again the Lords found even 
35 to one, who without Controverſy was on- 
ya Pro-tutor. ()) A | 

17. As to the firſt Difference I have menti- 
med betwixt a Tutor and a Pro- tutor, the A- 
lenation of Moveables made even by the latter, 
o one who boxa fide and for an onerous 
Cauſe receives them, will ſcarce be found null 
n our Practice; ſince that would too much 
(bſtruct Commerce. And for Immoveables, 
tis ſcarce imaginable how a Sentence can be 
mpetrate to te Sale of theſe by a Pro-tutor, 
(a) 26, Jan. 1628, Commiſſary of Dunkeld contra Aber. 


Mmbie, (b) 11. July 1630, Vallange contra Kinkaid and 
krreſter. (e) 3. Fuly 1637, Mackduff contra Mackduffe TS 
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ſince = Man's Title to the Office muſt eithe, 
be notourly known, or muſt be produced 
the Proceſs. Yet if ſuch a Sentence were pry, 
cured by a Pro- tutor, the Lords Authority 
there interpoſed would probably ſecure: the 
Putchaſer. . LY 
18. But as to the other Differences I hay 
remarked, and the Aci ion competent againk 
the Pro- tutor, we now follow the Civil Faw 
yet not ſo cloſe as to extend it even to a thit 
Party, who fraudulently induces another lit 
believe himſelf Tutor, neither doth the 4 
ction with us preſcrive within a Year. On 
it is here obſervable, that when a Minor » 
leſed by a Pro-tutor's borrowing Money, 0 
the like, in his Name; he hath his Option ei 
ther to reduce againſt the Creditor, or purſut 
the Intrometter or Pro-tutor (a). 
19. Laſily, it may be remarked as a Di 
ference betwixt a Tutor and a Pro-tutor | 
our Practice, that the former at Compting 
gets all his zeceſſary and profitable Expence 
allowed him, which frequently is denied tt 
the latter. Thus a Curator being choſen b. 
a few Days before the Tutory expired; auf 
having alſo intrometted ; the Lords reduce 
the Act of Curatory (whereby he was impl 
citly found to have been only a Pro-tutor 
and refuſed him his Expences deburſed in mi 

_ 


of 


— —— _ — - 


— 


(2) 2. July 1657, Lord Blantyre contra Walkinſhaw, 
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nging the Minor's Affairs; and only reſerv- 
Action to him, when the Minor ſhould get 

Curators lawfully choſen. (a) And ſuch Tu- 

ors as neglect to make Inventaries (who if 
they intromet, are no more than Pro-tutors) 
reexpreſly denied their Expences by the Act 
of Parliament 1672; which (as was already 
tbſerved) (b) was only fo far mitigated by 
; ſubſequent Act of Sederunt, as not to extend 
o Deburſements for Entertainment of the 
Minor, or laid out upon his Houſes or E- 
late. 


__— 


. 'Vh 


(f the direct Aclion of Tutory, competent 
to Pupils and Minors againſt their Tu- 


ting tors and Curators, 

noe 

* l OW Tutory and Curatory ter- 
z bi 


minate and expire, and what is 
ncumbent on Tutors and Curators after their 
Demiſe, hath been already remarked. But 
cho they be not thenceforth bound to ma- 
ge, nor run any further Riſque, even tho 
ity ſhould. be removed for Fraud or ſupine 

Negli- 


(©) 5. Decemb. 1627, Ramſay contra his Curators (b) 


= 


Mt 1, Tit. 7. $+ ult. 
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Negligence; (a) yet are they not therefore Ir 
—— 6:09, the Obligation for what is paſt 4 
ſince they not only continue perſonally bound 
till they have madetheirAccompts,and get thei 
Diſcharge from the Minor or his Heirs; but their | 
whole Means and Eſtate heritable and move 
able ly under a tacite legal Hypothegue, for Aion 
Security of their paſt Intromiſſions, whiciMWcct 
takes Place alſo in Curators of 1deots, furinWee 
_ Perſons, £9c. and in Protutors and Curators Who | 
(0 Nay, even the Mother and Grand-methelh 3 
are not here exeemed. (c) Laſtly, this Privi me 
lege of tacite Hypothecation is competent to net 
Minor in a thing bought with his Moot c 
ney. (d) | | 
2. In Order then to the attaining the fore 
mentioned Ends, and that relucting Tutor 
may be compelled to account for their Mam 
gery, and perform theſe other things that ar 
neceſſarly connected therewith, Law hatlMibeit 
provided an Action for the Minor, called th! 
direct Act ion of Tutor); and another in Fi 
vours of the Tutor or Curator, which the 
term the contrary eAction, deſigned for his In 
demnity and Re-imburſement (of which [al 
I ſhall treat in the following Tit le,) bot 
which Actions could only be commenced ( urſu 
cording 


(s) L. 10. ff. de ſuſpect. tut. (b) I. 20. C. de admin 
tut. 1. 19. § 1. ff. de reb. auct. jud. poſs. (c) Nov. 22. C! 
40. Nov. 94. Cap. 2. (d) I. 7. H qui pot. in pig J. 2 ( b. 
quand. ex fact. tutor, lie. 


'Meording to the Common Law) after the Of. 
| Mice expired: (2) So that if a Tutor had been 
Winpleaded as ſuſpect, and a Curator upon that 
count joined to him, yet was there no place 
r this direct Action, the Office being not 
et terminated. (b) The Reaſon is, that they 

ought it abſurd, to demand from a Man an 
cAccount of his Adminiſtration while the Of- 
ce yet ſubſiſted; (c) and that this Action be- 
g a general one, could be inſiſted in but once 
all, when the whole was expede; tho in 
ime Caſes (as when new Matter of Charge 
Wnerged, that during the general Proceſs had 
Wot come to Knowledge) a particular Charge 
night be raiſed and proſecute, tho the gene- 
| Proceſs was already concluded. (ad) 

3. But then tis ſufficient Ground for both 
teſe Actions, with Reſpect to the Tutor, W 
Wt the Office be any manner of way expired, . 

beit the Pupil be ſtill under Age, and ſtand | 
need of another Tutor. And hence it is 
t if another come in Place of one who is ei- 
ter dead, or ſent into perpetual Baniſhment, 
removed as ſuſpect, or lawfully excuſed ; 
Wis new Tutor, or rather the Pupil himſelf 
his Authority, may even during Nonage, 
urſue the late Tutor and his Heirs ; (e) 
Which yet will take place tho the _—_ 
| utor 


Cap 0 L 16. ff. h. t. (6) l. * 3. Th t. (c)k 5. 8 
. 0 F h. t. (4) I. 2. C. de judic. 1 20. ff. de except. rei 
ue. (e) I. 9. Pr. & 5 1. 2. 3· fl. t. 
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Tutor ſhould. be 0 e to the Office; -for tj 


with Reſpect to his former Adminiſtration, he Mg, 
is in the ſame manner bound to the Pupil, Wig 
as if he had borrowed Money from the Fa. 
ther; and therefore even during his latter Tu- 
ory may be conveened at the Pupil's Inſtance; 
and by Authority ofthe Co- tutor; or if there 
be none, a Curator will be given to the pu- 
pil for that Effect. (a) The like if the Pupil 
ſhould ſucced as Heir to one whoſe Tutory his 
own Tutor had alſo managed. (C) 

4. Other Actions alſo, that are competent 
to the Minor againſt his Tutor, but no ways 
relative to the Tutory, may undoubtedly be 
carried on, even during the Adminiſtration, 
by Authority of another Tutor, or a Curator 
given for that Effect, providing the Ground 
of theſe Actions be older than the Tutory. («) 

5. But if there ariſe any Ground of an 
Action during the Office, nor relating to the 
Adminiſtration, but tounded on ſome Malefice 
or Delinquency ; ſuch as Theft, Rapine, injuri 
ous Woras, &c. the Action competent in ſuch 
Caſes, cannot indeed be moved by the Pupll 
during the Office: Yet ſo far will it be under- 
ſtood to be kept alive, that if before intenting 
it, the Tutor {hould deceaſe, the Pupil may 
nevertheleſs proſecute the Penalty againſt hs 

Heirs; 


—— — 


— — 


a) 1. yr 8. pr. & 5 4. in med. ff. h. t. (Y) J. 7-pr 1 
f. b. t. 05 2 why inft, de excuſ. tutor. S ult. aft. * 
de auctor. tutor, I. 21, ff. de excuſ. Gs. P 


PART III. TIT. 6. 33; 
or Miicics ; Which is plainly contrary to common 
e MRules, whereby no penal Attion is competent 
i, Mizainſt Heirs, unleſs Litiſconteſtation was 
2- Mmade with the Defunct. But the Reaſon of 
u. this Exception is, that the Tutor having been 
e In a Manner conſtitute Debitor to the Pupil 
re Aby the Malefice, ought while alive, to have 
u. nid the Penalty to himſelf as Tutor, i. e. 
pil Mcharged himſelf with it in his Accompts. (a) 
us W 6. Let there's no Doubt but a Tutor may 
cdectually bind and engage himſelf at his En. 
nt Miry to the Office, to account for his Admini- 
ys Mtration yearly ; fince thereby he only renoun- 
be ers the Benefit of a Privilege introduced in 
0n, bis own Favours, and performs that early, 
tor Myhich /oozer or later pail y once be done. (O) 
7. This direct Action of Tutory is compes 
ent to the Papi! and his Heirs and Repreſen- 
tives; (r) who as well as the Minor im- 
lf, have right to the tacite Hy potheque in the 
Tutor's Means and Eſtate. It may alſo be 
* Womperent to the Minor's Creditors, if he be. 
worne inſol vent, and his Eſtate fequeſtred for 
tier behoof. (4) 3 2 
er. 3. The Defender or Perſon called in this 
ing gion, is the T-tor and his Heirs and other 
nay Wucgeſlors : (e) And therefore tis competent 
his B b even 


(a) L. 9. $ ule. 1. 10. ff. h. t. (6) L pen. C de paQ. 1. PP 

e ſolut. 1, 137. $ 2. circa fin. ff. de V. O. (c) l. . $ 17, 
Ku. t. (4) Arg. I. 18. ff. h. t. l 2 1. & ſega . l· 14, 13. K de 
ln, aud. jud. poſi, (e) I. 1. $ 16. ff. h. t. 


: 


Crime; for *tis certain that in this Caſe thy 


- Nay, ſometimes it may be competent again 
the deceaſt or exauctorate Tutor's Succeſſor j 
. the Ojjce; in ſo far as it becomes his Dutyt 
call the former or his Heirs to account for thei 
Managery; wherein if he fail, he is liable t 
. the Minor for whatever Damage he mz 
have ſuſtained thro? the Delay. ( 


8 may be conveened in this Action, tho he ha 
not at all adminiſtred, but wholly left tl 
managery to the Mother or Grandfather oft 


c 


* 
- 
* 


Relative ſo managing, may, if the Min 
* 


„ geſtoras or Managers; (d) yet the Padtiq; | 
has no ſuch EA as to liberate the Tut 
from this Action. (e) 


-. . 6, f. l. t. C A 1. k ff. d adm 
. of SE _ 29 25 : i” 


+ 1. 24. C. de uſur. (e) I, 9. C. arbit. tutel. 
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this expreſs Condition, That theſe eAdmi 
firators ſhall keep him harmleſs : Since t 
ſuch a Promiſe of Indemnity tothe Tutor, dc 
indeed (after he is decerned at the Pupil's! 
- ſtance) afford him Regreſs againſt the Perſot 


even againſt the Fiſc coming in the Tutor 
Place, when his Goods are confiſcated for 


Fiſc cannot enjoy its ordinary Privilege: (a 


79. g Farther yet, a Tutor is {till liable, an 


Minor, or ſome other of his Friends, wit 


ſo engaging ; (c) and the Mother or oth 


pleaſes, be conveened him as #zegotiord 


\ | 


— — 


2. i mat. indemn.promif. (d) Arg. d. l. 2. ut * 
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10. The main End and Deſign of this di- 
ret Action of Tutory, is in general that 
Y payment and Delivery may be made of what- 
ever of the Minor's Goods or Eſtate is yet in 
the Tutor's Hands, with all Damages ſuſtain- 
ed thro? his Male-adminiſtration; ( 
11. But ſince this can no otherwiſe be di- 
tintly known but ” comparing the Ttor's 
Accompt with the Inventary given up by him 
at his Acceſſion to the Office; therefore; an- 
terior to any other Step of this Proceſs, the 
Tutor is bound (and the Libel ought to run 
ſp) to exhibite and produce his Tatory-eAc- 
emp- Boos; (b) which are thereafter to be 
conſidered and examined by the Judge; that 
{ it may appear, whether the Articles there- 
in ſtated. be juſtly charged and allowable ; or 
if what he has received be duly ſtated as a 
Part of his Charge, £9c. (c) For in this Cafe, 
no Reſpect wil be had to the Tutor's bare 
Alert ion in Things ſtated by him as deburſed 
in the Minor's Affairs (excepting fome few 
trivial Things, ſuch as Honcraries and the 
ike) but the expending muſt be inſtructed, e- 
ven altho the Father in his will, had expreſly 
allowed the Tutor's bare Word to be taken 
for what he ſhould deburſe. For ſince it is 
not in the Power of any Man to remit or di- 
„ ſpence 


| 5 1. pr. f. b. L 4 7. C. Ar dit. tutel. 55 1. 1. 3. f h 
t. l. 1. C. uhi de ratiocin. (c) Arg. l. TE ao * 
dem. I. 6. $ plt. ff. de ſtatulib. 
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ſpence with future Fraud 2 and ſeeing alſo that bry 
(wh 


ia Tutor were allowed to give up upon Pa. 
role what Deburſements he pleaſes, it would be 
in his Power to ſtate any Thing as expended 
in his Pupil's Buſineſs :. Therefore, even whe: 
a Teſtator thinks fit to leave ſuch a Truſt u 
on the Tutor's Honour and Conſcience, it! 
the Opinion of the moſt celebrated modern 
Writers, that it will be ſtill in the Judge. 
Power, to ordain ſome at leaſt, of the Articles 
of the Accompts to be inſtructed, according a 
he finds juſt. (a) 
12. Farther, in this Libel the Minor crave 
that all things be reſtored to him conform t 
the [zvertary, and that the Tutor make Pa 
ment of what Balance remains in his Hands 
() together with Annualrent, if he have beet 
in mora to make his Accompts and pay in the 
Balance ; or have converted it to his ow 
uſe: (c) And this, whether he be decerned 
with reſpect to his own or his Co-tutors Ma. 
nagery. (4) For albeit by Juſtinian's nove 
Conſtitution, the Tutor is not liable for the 
Annualrent of what Money he does not em 
| ploy, but keeps as a dead Stock, during the Tu- 
392 : tory : 

(a) Montan. de tutel. cap. 32. ret 8. num. 3. & ſeqq. Ma 
07. de Eſcobar. de ratiocin. cap, 10. num. 7. & multis ſeq4+ 
e STII 
er (5 % n 1.45.6 your @ ai Ee AI 


4) I. 2. C. de uſur. pupil. I. 7. $ pen. & ult. 1.2% gi 
de admin. tutor. = * 
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; yet even according to that new Law 
Geh is nowhere received) after the Office 
apires, he is {till liable for Intereſt of what 
remains with him, the Payment whereof he 
tath without any juſt Ground delayed; which 
$now the daily Practice of all Europe. Yet 
om the Time that the Tutor fairly con- 
Ines the Balance, and makes offer to compt, 
e is no more liable for Annualrent. (a) Laſtly, 
vader this general Term of [Balance] are 
Momprehended the eAccompt-books themſelves, 
yith all other Inſtruments aud Documents 
Mirclative to the Adminiſtration : Such as Deb- 
rs Bonds, Receipts, Diſcharges, Anat. 
mw, Tacks, &c. (b) 11 
13. But it is to be here conſidered that this 
compt and Payment is to be made only con- 
Jom to the Ixventary, providing there be nei- 
thee more nor leſs therein contained than the 
tate effectively amounts to: For a Miſtake 
"Wor Fraud in making the Inventary can no 
ways prejudge the Truth and manifeſt Pro- 
tion. Nay, ſo far does this take — that 
ho the Father in his Teſtament (wherein the 
"Wlutor is nominate) ſhould expreſs his For- 
Nane to be either greater or ſmaller than really 
tis ; yet the Rule of the Tutor's compting 
Bb 3; ß 


1 L. 20. 10 ff. de admin · tutor. 1. ult. Go de uſur. pu- 
KejufT, tutor. I. 50. l. 82. in fin. ff. de cond. & dem. 
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is ſtill what tis truly found to amount to 
(@) But by a Novel Conſtitution of Juſtin. 
an, (b) if the Teſtator make Oath upon ſuch 
an Inventary given up by himſelf in Teſta, 
ment; this is preſumed full Probation, 6 
that neither the Tutor nor Minor can there. 
after be heard to quarrel or impugn the ſame, 
14. A Tutor in this Action is not bound 
to make Payment of any Part of, the Balance 
in his Hands (tho it be undeniable that ſome 
is due) till that after an exact Compariſon of 
the Charge and Diſcharge, the Reſts be clear. 
ly known, and this Action of Compt and 
Reckonigg brought to a Cloſe ; unleſs when 
the — * Circumſtances of the Minor n 


quire ſome Subſiſtence, and ready Money for 
228 on the Proceſs is a wanting, for in 
theſe 


Caſes tis reaſonable and uſual for "the 
Judge tO modify a Sum to be paid to Un 
in the interim. N | 

15. But on the other Side, a Tutor is nt 
liberate from Payment of what Balance is ir 
his Hands, tho the Defun& or Minor himſel 
ſhould, in Teſtament prohibite any Compt ot 
Reckoning to be demanded of him; (c) un 
leſs it be likewiſe expreſt, that whatever Ba 
lance may be due is bequeathed to the Tuto 
by way of Legacy. (a) 1 

16. ON 


TL p Carb e, (6) New 8. ©) ig. | =. 
1. I. 28. $4. ff. de li 562. d. & dem. (4 
15. K. 40 fü. det, B+ J. 72+ § 3. fl. de cond. & de 


PART III. TIT. 6.- por 
16. Since in this Action, Reparation is' 
craved of all Damage ſuſtained by the Minor 
thro! the Tutor's Neglect, tis fit we know 
(which has already been hinted that in the 
Adminiſtration, the fame Care and Diligence 
z required of a Tutor, as he or any other fru. 
gal Man adhibits in his own Affairs (which 
in the Common Law is called præſtarèe culpuam 
kvem.) And this has certainly been introduc- 
d againſt Common Rules, in Favours of Mi- 
nors; ſince no Profit or Advantage is to ac- 
crue to the Tutor by the Managery. (a) 
And tho they who adminiſter the Affairs of 
Majors (ſuch as Factors) whether with or 
without a Mandat, are bound to a yer high- 
er Degree of Diligence; yet tis to be conſi- 
dered, that Factors for Majors undertake the 
Office voluntarly and of their own free Choice; 
and may, if they pleaſe, refuſe to accept : 
Whereas Tutors and Curators may /according 
to the Common Law) rbe compelled to un- 
dertake the Office, whom therefore it were 
hard to tye to ſo preciſe a Diligence. 
17. Yet ſome Caſes there are, wherein even 
Tutors are bound to the exatteſt *Di/igence, 
and liable for ſuch O:ſos, as generally other 
Men would not be blamed. for. As 1, it a 
Tutor be pointed and diligent even to a Nice- 
neſs in his own Affairs: Since no Man can be 
| | B b 4 exact 
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exact to an Exceſs in his own, and (innocent. 
ly) ſomewhat more remiſs in the Minor' 
Buſineſs. / a)adly. If he voluntarly offer himſelf to 
undertake the Managery alone by making Offer 
of Caution in Order to be preferred before his 
Colleagues in the Adminiſtration. (b) 34h, 
If after Expiration of the Office, he under. 
take and manage ſuch things, as were not at 
all commenced while he officiated as Tutor, 
or ſuch things as were nowiſe connected with 
his former Adminiſtration ; becauſe with Re. 
ſpect to ſuch things, he is rather liable as a Fa- 
or or zegotiorpm geſior, than as a Tu- 
tor. (c 

18. But on the Reverſe, Tutors in ſome 
Caſes are only liable for downright Fraud or 
ſupine Negligence, As 1ſt, if a Tutor pur. 
chaſe Lands or Tenements that are indeed nei- 
ther fit nor commodious for the Minor, yet if 
ia making the Bargain he has neither aQed 
fraudulently nor been ſupinely negligent, but 
managed as far himſelf, he cannot be conveen- 
ed ypon that Account, tho the Succeſs have 
not anſwered his Endeavours. (4) 24ly, If he 
haye bona jive and upon juſt and reaſonable 
Grounds forborn to uſe Diligence for recover- 
ing Payment of a Debt due to the — 

0 


* J. oy pr. ff. . oe" . 22. ff. de ſ. (b) J. 53. 3 
F. de furt. junct. I. 1. 925 ff. depoſ. (1. = = 15 t. 
Fqul, recept. ſents lib. 1, Tit. 445 2 (J l 7 5 2. de 
min. tutor, FIR 
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which was good at his Entry to the Office, but 
thro the Debitors becoming unexpectedly in» 
ſolvent, is thereafter deſperate, the Tutor in 
this Action cannot be charged with ſuch an 
Omiſſion. (a) zaly, If either the Father or the 
Minor himſelf in Teſtament, prohibite any 
Account to be demanded of the Tutor, Law 
in that Caſe makes him only liable for downs» 
right Fraud or ſupize Neghgence, in the Of 
fice. () For tho it be not in the Power of a 
Teſtator ſo to order in his Will, as that the 
Tutor {hall be nowiſe liable to make his Ac- 
compts, (ſuch an Indulgence being a plain 
Invitation to Fraud,) (c and tho even the Mi- 
nor himſelf (or any other to whom this Acti. 
0n is competent) by prohibiting any Accompts 
to be demanded of the Tutor,be not underſtood 
to have paſt from any Balance that remains 
in his Hands: (The Quantity of which Ba- 
ance can no other way be inſtructed, but by 
making his Accompts) yet ſuch a Prohibition 
made by the Father with Reſpect to the fu- 
ture Managery, or by the Minor in his Te- 
tament, with Reſpect to what is paſt, does 
o far operate, that no nice or ſcrupulous En- 
quiry will be made into the Adminiſtration, 
nor will the Tutor be liable for Omiſſions 
ind Neglects, but for Fraud allenarly. (a) 
1 19. Yet 
% L. 2. C. arbit. tutel. (5) 1. 5. § 7. ff. de admin. tu- 
br. I, 10. §. 1. ff. de liber. legat. (c) d. l. 5. 8 7. (4) Þ 


ug. ff. de legat. 1. I. 5. 7. ff. de admin. tutor. I. 20. $ 
if. de liber. legat, 1, 72. $ 3. ff. de cond. & dem, 
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3: 19. Yet this notable Difference ſtill remaing 
berwixt a Fathers remitting or diſcharging 
Tutory Accompts for the future, and the A 
nor s paſſing from them after the Office is ex. 
pired; that in the former Caſe it is not in 
the Father's Power (tho in the moſt expreſ 
Terms) to prohibite the Tutor to be called 
to account for plain Fraud, nor can he ſo 
much as leave to him by way of Legacy what 
he ſhall fraudulently intercept, (ſince the 
Force of a publick Law cannot be enervated 
by- ſuch a ridiculous Clauſe in a private Man's 
Will, neither can future Fraud at all be re. 
mitted,) (a) yet in the latter Caſe, tho a Tu- 
tor have really committed Fraud in his Ad- 
miniſtration, this may be either expreſly re. 
mitted and paſt from by the Minor after the 
Office expires; or even _— by granting a 
general Diſcharge of the whole Managery, 
and of whatever Balance may by any Means be 
in the Tutor's Hands: () And that becauſe 
Fraud already committed may be forgiven and 
paſt from; ſince here there is no ſuch Invitation 
and Encouragement for Treachery, as in the 

E 
20. As to the particular Facts or Omiſſios 
that may juſtly be imputed either to the 
Fraud or Fault of the Tutor, they may be 
manifold, according to the various Parts 1 his 
Admt 


| (a) 1 5. 7. in fin. (6) l. . ff. de lib. le (% 
27. §4. in gn. . de pact. 9 8 
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Adminiſtration, and are obvious from Whar 
has been faid in Tit. 2. eyen to the ſhalloweſt' 
Underſtanding, but can ſcarce be reduced to 
Heads or Claſſes. Only theſe following are 
moſt remarkable, as well for their Grolſneſs,- 
2s for their being the Rocks on which ſo ma- 
ny Tutors have ſplit : It will not therefore be 
unprofitable by pointing out their Wracks, to 


warn others. e 
21. Firſt then, if a Tutor at his Acceſſion 
do the Office, omit or neglect to make an Ia. 
ventary, tis preſumptive Fraud, and therefore 
in this Action the Minor has his juramentum 
in litem againſt him, for proving the Extent of 
the Fortune. (a e 
22. II. It is chargeable upon him as his 
Fault at leaſt, (for which lie muſt anſwer in 
this Proceſs) if he have neglected to make 
Sale of ſuch of the Pupil's or Minor's Goods, 
as = apt to periſh or be depretiate by keep- 

Ing. (b) 1, 2 
23. III. If thro his Neglect to advertiſe the 
Minor after Nonage, to crave Curators for 
himſelf, his Affairs have ſuffered Detriment. (c)- 
24. IV. It when he has employed the Mi- 
nor's Money upon Annualrent, and the De- 
bitors thereafter becoming inſolvent, he have 
neglected to uſe all legal Diligence that's com- 
| | petent 


(a) L. 1. 53. ff. B. t. I. 7. ff. de admin. tutor. (b)1. fin 
_ tut, qui ſat, non ded, (e) l. 5. 5 5. ff. de admin» 
or, | 


396 The direct Action of Tutozy: 
pow for recovering it. But this under the 
iſtinction mentioned in 5. 18. Numb. 2. 

« 28. Nor will. it aſſoilzie the Tutor from the 
Penalty of thoſe and many other kinds of 
Fraud or Fault(which of deſign or thro? neglect 
he may fall into) that in ſo acti 


ing he followed 
the Counſel and Advice of the Pupil's Mother, 
or the other near Relatives. For tho it ſhould 
be granted that fair Dealing is preſumed, 
when the Tutor manages at ſight and with 
Conſent of the Minor's Friends ; yet even in 
that Caſe, tho he can clear himſelf of all Pre. 
ſumption of Fraud, yet not of Fault. And this 
is ſo irrefragably true, that a Tutor is not at 
all ſecure, tho the Father have appointed the 
Office to be managed at Sight and with Ad- 
vice of the ſurviving Mother; or tho the Tu- 
tor have adminiſtred, done Deeds, or omitted 
to do other Things, in Compliance with the 
Father's expreſs Will, which nevertheleſs were 
unprofitable or hurtful to the Minor. (a) 

26. Yet on the other ſide, a Tutor 1s no 
ways culpable, 1. If when he has the Minor's 
Money by him for making purchaſe of Lands, 
or in order to employ it upon Annualrent,any 
of the Species in his Cuſtody ſhould be prohi- 
bit by the Prince or State to paſs any more 
current; whereby the Money (in part atleaſt) 
periſheth. (6) | We 

| 5 27. (4) 
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27. Nor yet adly, can it be cha 
him in this Action, if in Namepof a Aber 
he do enter to an Inheritance opulent beyond 
all Exception, without the Benefit of an I. 
ventary, and the Debitors ſhould thereafter 
ſuddenly break and become inſolvent, or the 
Goods periſh by military Execution, Fire, &c. 
or the Prices thereof fall conſiderably ; for all 
ſuch Things are only the Pupil's Loſs, as be- 


ing fatal and providential, which kind of Da- 


mage no Man in any Contract is accountable 
for ; (a) Nay, in this Caſe a Minor cannot 
ſo much as be ve/iored againſt the Deed of his 
Tutor in entring ; ſince ſuch: Accidents may 
as readily befal even the moſt provident and 
diligent Man, tho Major. 05) 

28. Laſtly, neither will it be alone pre- 
ſumed - the Fraud or Fault of a Tutor, tho 
being poor at his Entry to the Office, he be 
neh at its Expiration ; for his having enriched 
himſelf at the Pupil's coft, muſt be otherwiſe 
inſtructed. (c) Yet by the Common Law, ſuch 
a Preſumption lay againſt all Managers of the 
publick Revenues of the State, who unleſs 


they could evince that their Fortunes were in- 
creaſed ſome other way, were preſumed to 
have feathered their Neſts with the Spoils of 
the publick. (40 = 


29. 


7 b 4. C de peric. tutor. (b)1. 
10. C. achit. tutel. (4) J. 7. 
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29. This Action of compt and reckoni 
(like other perſonal Adi ion) by the Civ 
Law, preſcrivesonly in-30_Years, to be com- 
puted from the Moment that the Tutory ex. 
pired. But the Accompts being once made 
and ſolemnly appraven, this affords ſo full a 
Liberation to the Tutor, that he can never 
thereafter be compelled to give any further 
Account of his Adminiſtration ; (a) unlef 
the Queſtion be of an Error in the Calculation; 
for ſince no Error can prejudge the Truth, 
La in that Caſe allows Accompts tho often 
already computed, to be again caſt up; unleſs 
the Parties — tranſacted the Matter, or a 
Sentence have interveened ; (D) or that the 
Tutor have fraudulently procured ſome Ar- 
ticles to be approven : For in ſuch Caſes the 
Minor may be reſtored ex capite doli. 

30. In the laſt Place, Tutory aAccompts, by 
the Common Law, were to be made before the 
Judge ordinary of the Place where the Office 

was exerced, (c) albeit the Tutor had his De- 
wicile elſewhere. (4) And if there were more 
Tutors, or ſeveral Heirs of one, they were al 
bound to compt before the ſame Judge. (e 
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| (8) Arg. l. 2. C. de Apoch. publ. juntt. l. 14. C 1 2. G 
de non num pec. (h) l. un. C. de . calcul. l. b. K. de Ad- 
min. rer. ad civ. pert. (e) 1. 1. C. ub. de ratiocin. l. 54. 8 . 
de procur. (4) I. 19. § 1. ff. de ſudic. (e) L 5, C. athit: tutel. 
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Tutor himſelf. (a by 


.. 31. Beſide the Tutor himſelf, there are o- 


ther Perſons w ho may be conveened in | this 


Action; and theſe are, 1. his Cautioners, 2. 


his Nominators, 3. his Heirs and Succeflots, 


4. they to whom it belongs to receive the Cau- 
tioners. e eee 
32+ As to the firſt of theſe, it hath been 
already obſerved that Tutors and Curators 
are frequently bound to find Caution; that fo 
what is in Hazard to be loſt thro the Ina- 
bility of the former to pay, may be reco- 
vered from the latter ; ſo that the Pupil or his 
Repreſentatives have acceſs upon the Cautio- 
ner's Obligement againſt him and his Heirs, 
for performing all theſe Things, for which the 
Tutor himſelf either already is, or might and 
ought to have been decerned. Thus if the 


Tutor have been iz mora to make Payment 
of the Balance that is in his Hands, the Cau- 


tioner 15 liable forthe Annualrent of that Sum : 
A plain Evidence of the exuberant Fayour in- 
dulged to Minors by the Common Law; 
which is now followed by moſt Nations. And 
upon the Reverſe, the Cautioner has the ſame 

hings allowed him in his Accompt of Diſ- 
charge, and the ſame Allowances for _ 
ing the Balance, that are competent . to 


3 
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. 


(a) * T7 Je adejuſ rutor, I. 10,12 ff. rem pup. alr⸗ 
for. I. 1. Falk. ff. de aſur. L. 5. K. | 
+ $6. ff. rem pup. faly. for. | 
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31. Bur if after the Office terminates, the 
Tutor continue his Intromiſſion and Mans. 
gery of ſuch things as were noways connected 
with his former Adminiſtration, and if there 
de no Neceſſity for his ſo continuing, the Cay. 
tioner is not liable on that Account, nor runs 


he any Riſque if things miſcarry in the Tutor 
Ha 1 (% 8³ ry or's 


34. Beſide formal Cantioners (who by the 
Civil Law were only underftood ſuch, as by 
 folemz Stipulation bound themſelves for ano- 
ther) Law hath appointed that they who be- 
ing preſent are named by a Tutor as Canti- 
oners for him, and do not contradict nor de- 
Cline it, but knowingly ſuffer chemſelves to be 
- inſert. as Cautioners in the publick Record 
of Court, are repute as Cautioners for the Ty. 
tor, and liable as ſuch: Which is another 
Stretch in Favours of Minors. ( 
35. And albeit by the Common Law, Cau- 
tioners are genera allowed the Benefit. of 
Diviſton; ſo that when every one of them is 
ſufficient to ſatisfy the Debt, they may crive 
When conveened, that the Burden be equally 
divided among them; yet if ſeveral Perſon: 
| become Caurioners for one and the fame Tu 
tor, they are all liable in ſolidum, and have no 
Privilege of Divifon. The Reafon is, becauſe 
& Pupil or Minor not having himſelf ay 
| 2 
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ted, but without knowing his Tutors or Cu- 
rators, lights caſually upon them, *twere in- 
jurious to him, if in one ſingle Action of Tu- 
tory, he ſhould be obliged to diſpute his Claim 
zoainſt ſeveral Perſons, perhaps before vari- 
ous Courts. (a) But if the Obligation be in- 
vate after Nonage, and the Cautioners of 
new bind themſelves to the Minor, to make 
up what Balance ſhall be found to remain 
with the Tutor; he then forfeits his Privilege, 
and they, like other Cautioners, will enjoy the 
Benefit of _ (b) 

36. But if there be more Tutors than one, 
who themſelves enjoy this Benefit of Diviſion, 
(as in many Caſes they may, of which here- 
after) and for each of them diverſe Caution- 
ers have interveened ; in that Caſe, upon the 
Tutor's own Privilege for whom they ſtand 
bound, each of them will alſo be allowed this 
Benefit, left he ſhould be farther tyed than the 
Principal. Let us ſuppoſe for Example, two 
Tutors eA. & B. that eA. has two Cautioners 
C. and D. and that B. has alſo twa E. and 
F; that the Balance or Damages acclaimed 
by the Minor amount to 100: In this Caſe, 
C. Cautioner for . being conveened for the 
whole 100, may indeed defend himſelf upon 
the Benefit of Diviſion fo far, that he can be 
lable in no more than 5c, becauſe if H. his 

| C c Prin- 


2 L Ut. H. rem pup. faly. (6) I. 7. ft. de Hdeſuß. 
. 
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Principal were charged for '160, he would be 
allowed to object that Privilege, ſo as to he 
only liable tor the half, and the Co-tutor (i 
folvent) for the other half : But C. can no fur. 
thercravethe Benefit,viz. that the 50 for which 
only he is decerned, ſhould be equally divid. 
ed betwixt him and his Co-cautioner D, and 
ſo each of them to be only liable for 25, for 
they both are bound iz /o/idum for the 50, for 
which the Tutor eA. whoſe Cautioners they 
are, may be or is decerned. (a) 

37. But if in ſuch a Caſe, a Cautioner be. 
ing conveened in ſolidum by the Minor, do ob. 
temper the Decreet and ſatisfy the whole 
Claim; then, by Vertue of the Aſſignation 
he gets thereto {which the Minor is bound 
togrant) he has not only Regreſs againſt his Co 
cautioners but even againſt the Co- tutors of him 
for whom he ſtands engaged, as the Principal 
himſelf would have had: But with this Diffe. 
rence, that when he is conveened by the Minor 
for any Failure or Omiſſion of all the Tutors he 
has Regreſs aga inſt each of them, tho not if the 
Minor purſue him, for Reparation of what Da. 
mage he has ſuſtained throꝰ any Fraud commit- 
ted either by them all in common, or thro the 
Fraud or Fault of that Tutor for whom he ſtands 
bound: (Y) Whereas he may juſtly crave Aſſig- 
nation againſt his Co-cautioners, not — 

when 


(a) L. 6. ff. de fidejuſs. tutor. (b) Arg. I. 3. ff. de ſde- 
juſs. tutor. 
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when the Minor conveens him upon a failure 
committed by him for whom he is engag- 
ed, but even upon the Fraud or ſupine Meg li- 


gence of him and the other Tutors : Becauſe 


here no Fraud of the Cautioners themſelves 
doth interveen, and therefore they are free to 
crave mutual Relief. 

38. II. Beſide ſolemn and interpretative Cau- 
tioners, there are yet others effectually bound 
2s ſuch to the Minor: And theſe are they 
who, when according to their Duty, they 
crave Tutors to be given to the Pupil, do crave 
this or that particulat Perſon ; or ſuch as o- 
penly affirm the Perſon nominate, to be ſuffi- 
cient. (4) And this by the Common Law 
reached even inferior Judges or Municipal Ma- 
giſtrates (upon whom it was incumbent to ac- 
quaint their Superiors, of what Perſons were 
fitteſt for the Office) who not finding a Man 
in their own Diſtrict qualified for it, uſed to 
enquire in the Neighbourhood for one, and 
ſend up a Note of his Name to their Superior, 
who had Power of giving Tutors Dative. (b) 
And all theſe and the like, were called Nomi- 
zators, and were thereby effectually bound. 

39. III. The Tutor's Heirs and Repreſen- 
tatives are alfo conveenable in this Action. 
And as to theſe we are to diſtinguiſh, whe- 

C c 2 ther 


() L. 2. I. 4. J ult. ff. de fidejuſs. tutor. I. 2. F pen. qui 


det. tutor. confer paul. recept. ſent. lib. 2. tit. 28.29. (5) l. 
24 ff. de tut. dat. L 1.5 3 ff. de magiſt. conven. I. 4. 5. C. cod, 
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ther they be purſued upon any Deed of their 
own, or of the-Tutors. For, as to their own 
Deed, tho a Tutor's Heirs as ſuch be no Tu- 
tors themſelves, yet whatever 15 commenced 
by him, muſt he finiſhed and perfected by 
them, if they be Males and otherwiſe qua. 
lified. And as to ſuch things, the Heirs are 
liable for whatever Detriment the Minor 
hath ſuſtained thro” their Fraud or ſupine Ne. 
gligence, in ſo much that even a Juramentun 
in litem may be allowed the Minor againſt 
them in ſuch a Caſe. (a) But for a meer Fai- 
lure or ſimple Fault of their own, they are 
nowiſe accountable. (500 Yet this takes only 
place when what was commenced by the Tu- 
"tor himſelf, was an extrajudicial Affair: For 
as to Proceſſes and Pleas at Law intented by 
him in his own Life.time, his Heir is no farth- 
er bound to proſecute theſe, than till he make 
his Accompts and deliver up all the Grounds 
of the Proceſs; becauſe after Compting and 
Clearing, no Tutor or Curator (far leſs his 
Heirs) is further bound to proſecute the Plea 
or an Appeal, or to finiſh and bring to a Cloſe 

any Proceis, tho by himſelf commeaced. (c 
40. But as to any Deed of the Defunct Tutor, 
his Heirs by the Common Law, were only anſ- 
wer- 


— J 


(4) L. 1. 4. pr. de fidejuſs. tutor. l. 2. 4. C. de in lit. ju- 
| 8 ; 17. 2 de — geſt. (6) 1. 4. Sa. ff. de fidejuls- 

u OT, 4. de magi « CONY, (e) I. 2 . de a It arg 
L 5. 5 16. E. de admins zu. 
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wetableto the Minor for anyDetriment cauſed 
by the Tutor's meer Fault or Failure: But 
for his Fraud or ſupine Negligence, they 
were now iſe liable, unleſs Proceſs had been 
commenced againſt the Defunct, or thro? his 
Fraud ſome Benefit had accrued to his Heirs, 
(a) For tho tis true that the greater the De- 
linquency be, the ſeverer alſo ſhould be the Pu- 
niſhment;and that tis a far greater Delinquency 
to wrong a Minor by Fraud, than by meer Ne- 
glect and Failure, ; yet 'tis an unconteſted 
Principle of the Civil Law, that penal eAtions 
competent upon the Fraud of a Defunct, could 
never be intented againſt his Heirs ; leſt the 
Puniſhment ſhould be inflited where the 
Fault was not. (Y) But the Cuſtom of moſt Na- 
tions has now receded from this Subtility, for 
an Heir is now generally bound even for De- 
triment CittaineT thro” his Predeceſlor's Fraud, 
ithe enter without the Benefit of an [zvertary. 
41. IV. Laſtly, ſo careful were the Roman 
[aw-givers to prevent or redreſs all Wrongs 
done to Perſons under Age, that failing all 
theſe T have mentioned, they allowed Minors 
an Action in ſulſidium, againſt the publick Per- 
ſaus to whoſe Care it belonged to receive Cau- 

tioners for Tutors and Curators. 
42. This ſubſidiary eAction is, by the Civil 
Law, competent to the Minor and his Hears ; 
e * 
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(a) but not to a Co- tutor, who becauſe of his 
Colleague's Inſolvency, has been neceſſitate to 
pay the whole, unleſs he can clear himſelf of 
all Failure or Omiſſion in the Matter, and 
that jt cannot be imputed to him that he ne- 
glected to implead his Colleague as ſuſpeR; 
or to crave that he might be ordained to find 
ſufficient Caution. (b) 

43. The Defenders or Perſons called in this 
Action are either the Inferior Judge and mi- 
uicipal Magiſtrate, (who among the Romans 
was allowed to give Tutors Dative to Pupils 
whoſe Fortunes were very ſmall) or the Clerks 
of Court, whoſe Duty it is to acquaint the ſu- 
perior Judge (who had Power to give Tutors 
to Rich and Poor) with the Qualifications of 
the Tutor, and to take Tryal of the Suffici- 
ency of the Caution he offers; and in a Word, 

upon whom *tis incumbent to take Care that 
ſecure Caution be found. (c) | 
44. This Action being deſigned not ſo pro 
perly as a Puniſhment of the Defenders for ne- 
glect ing to take ſufficient Caution, as that the 
Minor may recover what's really wanting to 
him thro' the Tutors and their (Cautioners 
Inſolvency, it is no doubt competent againſt 
the Heirs of ſuch Perſons as are themſelves lt 
able for this Neglect, in the ſame manner k 
| the 
(a) L. 1. 8 4. ff. de magiſt. conven . (5) l. 2. 3. ff. d. tit. 
I. 2. & ult. Inft. de ſatisd. tutor. l. 1. $ 1. & ſeqq. ff. de ma: 
e 
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- W the Heirs of Tutors are bound. (2) But it is .- 
\ | nowiſe competent againſt the Caxtioners of nn 
(ll theſe inferior Judges or Clerks, becauſe ſuch 9 | 
1 Cautioners are only underſtood to have bound 
. fl themſelves that the State or Government ſhall 
ſuffer no Detriment thro' the Mal- adminiſtra- 
i tion of ſuch Perſons, but not for the Indemni- 
iy of any private Man. (J) L 
45. Further yet, it can take no place againſt 
„che Inferior Judge or Clerk, unleſs it be in- 
MM ftructed that the Minor is leſed thro? their 
Fraud or Fault in making Choice of a Perſon 
ncwiſe qualified for the Office, or receiving 
an inſufficient Cautioner for him, or admit- 
MI ting him without Caution. For if the Cauti- 
Ml oner was ſolvent when received, tho he or the 1 
Tutor or both ſhould after become inſolvent, $44 
they who admitted them are free of the Blame; 1 
tf fince t would be a Hardſhip upon them to 
make them liable for meer eAcciuents and pro- 
„Lvidential Events. (c) Nay, even tho ſuffici- 
ent Caution has not by them been exacted, 
e yet if the Tutor at expiring of the Office (at 
of which Time the Minor might have inſiſted 
againſt him, and may thank himſelf if he did 
i it not) was abundantly ſolvent, there will no 
Aion be competent againſt theſe Perſons 
for not exacting ſufficient Caution; fince by 
ll tie ordinary Action of Tutory, he might have 
; 4 Ccy re- 


(a) L. 4 1. 6. ff. d. tit. § 2. Inſt. de ſatiſd, tut. (5) 1. 1. 
pr. ff. de Magift. conv. I. 5. S pen. ff. ad municip. (c) I. 1 
§ 11.1, 7. ff. de magiſt. conven. 
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recovered his own from the Tutor him. 
ſelf; (a) nor ought the Minor's Fault in ne. 
lecting to inſiſt timeouſly againſt his Tutor, 
A charged upon the Judge or Clerk. (b) Yet 
the Burden of Probatian in this Caſe devolvey 
not on the Minor, but on the Defenders, who 
therefore muſt inſtru that the Tutor was 
ſolvent when the Office expired. (c) 

46. This Action being(regularly deſigned for 
the ſame Ends and Purpoſes with the princi- 
pal one againſt the Tutor; Reſpect therefore 
is to be had in the Decerniture (as in that 
Action) not only to the Stock but Annual- 
rents of the Minor's Money, ſince in general 
he craves here to be reimburſed and ſatisfied 
of whatever could not be recovered from the 
Tutor and his Cautioner : (4) But with this 
notable Difference, that a Minor in this Caſe 
has no tacite hypotheque in the Means and E. 
ſtate of a Clerk of Court, as he has in thoſe 
ofa Tutor, (e) unleſs the Minor himſelf be 
a Perſon of very great Quality. (f) 

47. Having now gone thro' the Perſons 
who may be conveened in this Action either 
principally or in ſubſidium ; it remains that we 
remark the Order and Gradation to be obſer- 
ved by the Minor in diſcuſſing them. _ in 

| is 
(a) D. I. 1. f 12. d. tit. I. 53. ff. de admin. tutor. (b) Arg 
I. 1. C. de divid. tutel. (c) l. 1. § 13. ff. de magift, conven 


(d) 1. ult. ff. d. tit. (e) I. 1. 14+ ff. de tit. (f Il. 1. in fin. 
C. de tut. & cur. illuſtr. = 


ww -E/ SS * wow - w 


DD @ CD cw ww. 3 Vo _ TD @ 


«CD I” 2 - 


a 1 mn I 8s -d = An 


PART III. TIT. 6. 


409 
this there are ſeveral DiſtinQions to be ad- 


yverted to. For 

48. I. The Pupil has had either only one 
Tutor or moe. If but one, he is in the firſt 
place to be purſued, and after he is diſcuſt, 
his Cautioners, if he have any; (this being 
in general the Nature of Cautionry, wherein 
Law has allowed no Privilege to a Minor. 
(a) And laſtly the Clerks and others, who 
are liable in the Subſidiar)y eAction. 

49. II. If moe Tutors than one have been 
given to the Pupil, *tis then to be enquired 
whether one ozly, or all jointly have managed: 
In the former Caſe the Manager is to be dif. 
cuſt before the reſt (who did not adminiſter, 
but were barely Inſpectors of his Managery) 
asalſo his Heirs and Cautioners ; ſo that here 
the Benefit of Diſcuſſion may be juſtly acclaim- 
ed by the Co-tutors : And that without di- 
ſtingui ſhing whether the Adminiſtration have 
been committed to one by private Paction a- 
mong themſelves, or by the Will of the De- 
funft, or by eAuthority of the Judge. (5) 
Which alſo takes place, if one of many have 
of his own accord managed, whilſt the reſt, 
tho knowing themſelves to be nominate, ne- 
pleted it: But then 'tis only to be underſtood 
of ſuch Things as he actually intrometted 
with and voluntarly managed, and ſuch other 

Things 


(e) Nov. 4. cap. 1. (ö) 1. ult. C. de divid. tut. I. 6. C. 
irbit. tutel. 
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Things as are neceſſarly therewith connected 
for as to Omiſſions and Things utterly ne- 

lected by him as well as the others, the 
Rave of theſe belongs in common to them 
all ; nor is the Manager, becauſe he has done 
ſome Things vo/untarly, to be diſcuſt with 
Reſpect to Omiſſions, before his Colleagues. (a 
But we are here to remember that a Man is 
in Law faid to have managed, who has given 
Power or Commiſſion to another to do ſo; ( 
as alſo he who has accepted ofan Offer of 
Caution from his Co- tutor, and thereupon 
allowed him to manage alone. (c) 

50. III. If all the Tutors or Curators have 
adminiſtred, then 'tis further yet to be en- 
u”all if they have divided the Eſtate into 

arcels among them, or managed all joint ly and 
fro indiviſo: For in the latter Caſe, they may 
be all conveened in ſolidum; yet ſo, as he who 
is alone purſued, has the Benefit of Divij- 
on, it the others were ſolvent when the Office 
expired, at ( which time the Minor ought to 
have inſiſted,) (4) tho ſome of them while he 
delays to purſue, do after become Bankrupt ; 
fince the Minor's Fault is not to þe charged 
upon another. (e) But if they have admin 
ſtred pro aiviſo, and have every one had hi 
diſtinct 


— 


| (a) L. 2. C. 6 tut. vel. cur. non geſſ. l. 8. C. de admin. 


tutor. (6) l. 55. § 2. ff. de admin. tutor. (c) d. l. 55, $% 


(4) l. 1. 11. & ſeqq. ff. de tut. & rat. diftr. I. 2. C. de di- 


vid. tutel. (e) l. 1. C. de divid. tutel. l. 3. C. de probat. 
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diſtint Part of the Managery alloted to him, 
(a) then 'tis again to be conſidered whether 
this Diviſion of the Adminiſtration was made 
by private eAgreement, or by the Defunci*s 
Deſtination, or by appointment of the Judge. 


For in the firſt of theſe Caſes (viz. when tis 


22 done among themſelves) the Minor 


has Acceſs againſt them all in ſoliaum, as if they 


had ated pro indiviſo. (b) Nor is this like 
to the forementioned Caſe, where if one ma- 
nage the whole, tho by private Agreement, 
he is in the firſt Place to be diſcuſt: For the 
Reaſon of the Difference is, that when 'tis a- 
greed among themſelves that one ſhall ma- 
nage, there's nothing done either to the Mi- 
nor's Detriment or contrary to publick Law ; 
ſince tis the Pupil's Intereſt that his Affairs be 
rather adminiſtred by one than many; in ſo 
much that if the Father have omitted to no- 
minate a Manager, the Judge ordinarily ſup- 
plies it; and this foravoiding Confuſion, which 
generally is the Effect of ſcattering the Ma- 
nagery pro indiviſo, thro' many Hands; (c 
whereas a Diviſion is rarely profitable to the 
Minor; and therefore, that it may take Effect 
in Law, is to be made by publick Authority, 
otherwiſe the Tutors are liable in ſolidum. (d) 
But this holds not iz Factors upon ſequeſtred 

+ Eſtates . 


row. 


— 


(a) Juxta 1. 4. ff de admin. tutor. (5) 1. 2. in fn. jnnd. pr. 
C. de divid, tutel. (c) l. 3. $ 6. ff. de admin. tutor. (4) Arg» 
Lin een 


4x2 The direct Action of Ttozy. 
Eſtates ; for a Diviſion of the Adminiſtration 
being made (tho privately) among ſuch, each 
zs only liable for his own Portion. (a) But if 
the Adminiſtration be divided either by the 
Teſtator himſelf, or by the Judge, then each 
Tutor is liable only for the Managery of that 
Part alloted to him, and not for thoſe of hi; 
Co-tutors ; (+) unleſs he have negleRed to 
implead thoſe of them as ſuſpect, who juſtly 
were fo, i. e. either thro? Fraud or Fault, have 
omitted to get them removed ; or have im- 
pleaded them indeed, but when it was now 
out of Time; or laſtly in managing the Pro. 
ceſs he have betrayed the Pupil's Intereſt ; 
For in any of theſe Caſes, after diſcuſſing the 
Tutor who adminiſtred that Portion, the 
Co-tutors muſt be conveened and diſcuſt, 
before the Minor can have Acceſs to the 
ſubſidiary eAftion againſt the Clerk. (c) The 
like, if any of the Cot-utors have failed tocom- 
municate to his Colleague the ſtate of the Affaits 
of that Portion committed to his Charge. (4) 
But if none of the forementioned Neglects or 
Omiſſions can be charged upon any ot the Co- 
tutors, among whom the Adminiſtration has 
been divided either by the Defunct or the 
Judge, in that Caſe the Clerks, inferior Judges 
Oe. 


— 


\ E 51. . de admin, tut. l. 2, a de ric. tutor. (e) d. J. 2. 
in med. C. de divid. tutel. (4) I. 47. $ 2. ff. de admin. tutor, 
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gie. are to be diſeuſt before the Colleagues, (a) 
51. IV. In theſe Caſes wherein Action is 
competent againſt the Clerks, *tis in the Mi- 
nor's Option to conveen any one of them ix 
ſaldum, if thro' their manifeſt Faud, no Secu- 
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rity, or that which is inſufficient, has been 
given; But if it happen thro their meer Fail. 
we or Eſcape, they are only liable each for 
is proportional part of what Balance is due: 
) Which can be no Hardſhip upon them, 
ſince they aught at leaſt to have taken Securi- 
from the Tutors to keep them harmleſs 
thro' receiving ſuch Cautioners, and to re- 
bund to them what ſhould be decerned on 
that Account. (c) | 
62. Yet ſome Caſes there are, wherein a 
Co-tutor is not ſo much as bound iz ſubſidium 
fr any Deed of his Colleague, As 1½, If 
one who was ſolvent ſhould ſuddenly become 
bankrupt, ſo that nothing can be imputed 
to his Co- tutor. (d) aal, If the Co- tutor 
who was firſt to be diſcuſt was ſolvent, when 
tie Tutory expired, and while the Minor de- 
ayed to inſiſt, has become bankrupt. 3dly, 
lt one of the Co tutors, after the Office is ex- 
fired, continue to intromet with and manage 
ſuch Affairs of the Minor, as have no Conne- 
tion with the former Adminiſtration. (e) 
gqthly, 


(a) L. 2. 3. ff. de Magiftr. conven. I. 46. f pen. ff. de ad” 
min. tutor. b) I. 7. Its de mag. con. (c) L 1. | d. tit · 
0 l. 14. ff. de admin. tutor. (e) Arg. l. 31. ff. de admin» 
dato. Jung. I. 13. 14. ff. de tut. & rate diſtr. 


414 The direct Action / Tutozy. 
4thly, If a former Tutor, when removed a; 
ſuſpect (and another ſubſtitute in his Room) 
was then inſolvent, ſo that his Succeſſor in 
Office, can recover little or nothing ot the 
Minor's Claim againſt him: (z) pt, If one 
of many Tutors have innovate the Debt and 
gotten the Minor's Diſcharge ; ſince in that 
Cale the Minor will be iz mala fide yet to 
charge the other Tutors with what he has ſo 
diſcharged. (“) But tis otherwiſe if he have 
only reuſacied with one of them, for in that 
Caſe he is ſtill free to inſiſt againſt any of the 
reſt, upon any Deed done by him or 4 them 
all in common, that is prejudicial to the Eſtate: 
Since what is done betwixt two can neither 
prejudge nor be beneficial to a third Party. (c) 
So much for the Order of —_— 

53. Beſide this ordinary Action for Compt 
and Reckoning, there is another alſo compe- 
tent to the Minor, (but not till the Office ex- 
pire) (4) and his Heirs and Succeſſors; againſt 
the Tutor (not his Heirs, becauſe tis partly 
penal, (e) when the Tutor during his Admt 
niſtration, has frau full) intercepted or imbe. 
zilled any of his Pupil's Goods, whether upon 
Deſign of Pilfering or for any other End; in 
which Caſe he is liable for the double of what 

ö 


— 
ä — 


(a) Arg. I. 39. 8 15. I. 53. de admin. tut. 1. 1. C. eod. |, 
1. C. fi tut. vel cur. rei pub. cauſ. ab. (b) 1. 45. ff. de ad 
min. tutor. (e) l. 1. C. de tranſact. l. 65. ff. de tut. & rat; 
diftr. (d) I. 1. f. ult. ff. h. t. (e) I. 1. S pen. ff. h. t. 


is ſo imbezilled, but not over and above the 
Value of the thing, for that is to be reckon- 
ed as part of the Double ; and hence it is cal- 
led a mixt or partly penal Action, and has a 
proper Name in the Roman Law that can 
d ſcarce be expreſt in any foreign Language. (a) 
And albeit beſide the true Value, the Iatereſt 
may be here alſo acclaimed, yet that is not 
o doubled in the Decerniture, but only the true 
e Worth of the thing abſtracted: (b) 
t 54. Yet other Actions may doubtleſs con- 
je cur with this; ſuch as that of Theft, Rapine, 
m Spoliation, &c. and one of them being inſiſted 
e: on, extinguiſhes the other, except as to what 
nore that other may contain. (c) Nay the 
:) MW 04inary eAttion of Tutory may here concur, 
and in fo far extinguiſhes this, as the Minor 
pt bas thereby recovered the true Value of what's 
e- zmiſſing; but nowiſe elides it, in ſo far as tis 


x- penal. (4) 


ly Laws and Cuſtoms of Scotland relating 
„ 
u 55. The moſt part of our municipal Cuſtoms 


in lating to this Title, having been already re- 
at marked in Tit. 3. (where they as naturally 


b fell 
1a de rationibur diftrabendis, I. 55. $ l. f. de ad- 
d: min. tutor. l. 4 19. & ſeqq. f. h. t. (Y) I. 1. 19+ 20. J. 
4, 2. pr. & 6 1. 2. . h. t. (e) I. 1. 5 22. l. 2. C 1. fl. k. t. (4) 


Arg. I. 7. & 1. ff. de cond. furt. l. 7. 5 1 commod. 


fell in to be conſidered, as here) there will he 
the leſs need to inſiſt ſo long: in this place, as] 
have done in our Scotiſb Laws and Cuſtoms in 
the preceeding parts of this Tract ; eſpecially 
fince in the Main we pretty cloſly follow the 
Civil Law in what concerns this direct Addi. 
on of Tutory. | 

56, Only! ſhall here obſerve, that tho in 
our Form (as by the Common Law) this 
Proceſs of Compt and Reckoning is regularly 
to be intented only after the Office expires; (o 
yet when an Eſtate is ſo opulent that the Ad. 
miniſtration is a Burden, a Tutor and Mana. 
ers who has ſeveral Years Accompts upon 
his Hand, may even during the Office get 
them cleared, if he pleaſes, and upon a Pro- 
ceſs at his Inſtance (wherein the Co-tutors 65, 
are called) will get a Decreet of Exonerati- 
an, for theſe Years he has managed. 

57. But if the Defunct have expreſly pro. 
hibit any Inſtruct ions of Deburſements to be 
demanded of the Tutor, tis ſcarce probable 
that our ſupreme Judges will either give the 
Tutor the Trouble to frove the Articles (tho 
by the Roman Law in ſuch a Caſe they might) 
or themſelves of cogaqſciug them. 

58. As to eAnuualrents, it hath been alrea- 
dy remarked, that ſo many of them as are re- 


ſting when the Office terminates, are then to 
5 be 


(a) Balfour Tutors 25. Novemh, 150g, Jobs Grekem cer 
tra Sir Jawes Serimzeour Conftable of Auniee. # 
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be uplifted and converted into a Stock bear- 
ing Intereſt: Nor will it exoner the Tutor 
w alledge that the Debitors are folvent beyond 
Exception ; ſince the making theſe Annual- 
rents bear Intereſt is one great Branch of his 
Duty and Truſt, which he can ſcarce be faid 
to have anſwered, if he leave them idle and 
unimployed. Thus the Lords found a Tutor 
lable for Annualrents run unupliſted during 
his Office, and refuſed to allow him to dif- 
charge himſelf therewith, as yet reſting in the 
Hands of refponſal Debitors. (a) Yet in that 
Caſe, they ordained the Minor to furniſli him 
with the Bonds, for procuring Payment of 
theſe outſtanding Annualrents : - And found 
that Allowance was to be given of Ceſs, Tiead, 
and Feu-dut) of the Years he accounted: for the 
Rents of the Lands, upon his procuring De- 
carations from the Collectors of the Ceſs, and 
Chamberlains of the Ticular and Superior ; 
that ſuch Ceſſes, Tiends, and Feu-duties were 
paid, and finding Caution to relieve the Mi- 
nor thereof, albeit the particular Receipts 
were not produced. (b) 

59. Any Miſtakes alſo that have fallen out 
in making the Izventary, may with us (as by 
the Civil Law) be adjuſted in this Action of 
Compt and Reckoning, fince there is no Fræ- 
ſumptio juris &5 ae jure for its Verity; and 
D d there- 
— — . —— — 


(4) 11. fune 1709 Bruce Hcireſs of Rediergh contra Fore 
leb of Gorvel, (b) inter eoſde m. 


HH” 
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miniſtration is required with us, as the Civil 


'as for himſelf, tho by our Cuſtom he (like a 


therefore if any thing has then been omitted 
the Tutor is bound to ſwear upon a Super. 
charge. tho it ſhould be contrary to the Gath 
he made, when at confirming the - Teſtament 
he gave up an Inventary. But if any thing 
even after the ſecond Oath be omitted or ill 
appretiate, the Lords will readily ordain the 
lame to be confirmed by a Dative before Sen- 
tence. (a) | 


: 


60. The ſame Careand Diligence in the Ad. 


Law exacts, and. with this Advantage too on 
the Tutor's Part, that he is only bound to act 


Factor) undertakes the Office voluntarly,which 
according to the Principles of the Common 
Law, would ſeem to bind him to a more than 
ordinary Exactneſs. 

61. Of the three Caſes I have mentioned, 
wherein a Tutor is obliged to adhibite even the 
exatteſt Diligence, the firſt and third tale 
place alſo in our Practice: But as to the ſe 
cond, a Tutor with us has no Intereſt to com- 
pell his Colleagues to find Caution, by making 
Offer thereof himſelf, that fo he may have tl 
Managery alone. (6) 

62. But the three other Caſes, wherein | 
have remarked that Tutors are only liable for 
abdonright Fraud, (or its very near Neighbour 


ſupint 


| (a) ame June 1665, Watherſftane contra her Tutors. (5) 
37 June 1672, Syirling contra the remanent tutors of Gove 
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ſupine Negligence) have never been admitted 
in our Form. And particularly as to the 24; 
any Writ under the Defunct's Hand and much 
more it granted by the Pupil himſelf after 
Majority, prohibiting his Heirs to demand a- 
ny Account from the Tutor, will with us un- 
doubtedly operate his entire Liberation, fince 
tis preſumed a plain Legacy: Only a Teſtator 
can no more here than according to the Civil 


Law, prohibite the calling a Tutor to account 
ru for future Fraud. | 


ol 63. That Tutors with us are liable for 
9 0mi//ions hath been already remarked ; (tho 
even that, by the late Act of Parliament, may 
ich be remitted by the Defun& in liege m2 
00 and in the general, they are anſwerable for 
an whatever they might or ought to have intro- 

metted with by Diligence; ſuch as the Rents 
el, of the Minors Lands, wherein his Authors 
died infeft, and in Poſſeſſion, tho the Pupil 
ak himſelf was not infeft. (4) Yet this Privilege 
. of having Tutors liable for Omiſſions, is pure- 
MW ly perſonal to the Minor and his Aſſigneys, 
i and ſo not to be extended to eAdjudgers. ( 
mil 64. As to the firſt of the Four notable In- 
ſtances I have given of Omiſſions; beſides the 


2 I Penalties forementioned, a Tutor with us, 
fl who at his Entry neglects to make a judicial 
Jour | D d 2 Ir en- 
ln — . 
_— (4) 26 Jan. 1628, Commiſſary of Punte d contre Aer. 


, (ON #ombie. (b) 27 Heb, 1084, Laird and Lady Danlop con 
ova dra Laird of P-ſhaw, 4 
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Irventary (albeit in a private manner he ſhoulg 
do the Equivalent) is denied all his Expen. 
ges, by the Act of Parliament 1672, except 
ſuch as are beſtowed upon the Minor's Enter. 
tainment conform to a poſterior Act of Sege. 
x##t. (a) Thus the Lords did lately refuſe 
to grant any Allowance for incident perſonal 
Charges in the Pupil's Affairs not particularly 
inſtructed, in reſpect Inventaries were not 
given up in the Terms of that Act of Parla- 
ment (nay in ſtrict Law and by the Letter 
ofthe Act, no Expences are to be allowed, 
tho inftruQed) albeit *twas alledged that the 
Tutor had done the Equivalent, by ſigning an 
Inventary of the Pupil's whole Eſtate, Writs, 
and Evidences, in Preſence of the neareft Re. 
latives on both Sides, and giving up the ſame 
to. be kept by them as a Charge againſt him, 
(b) Yet not long before that, the Expences 
of Quott and Confirmation of a Defunct's Te 
ſtament, were ſuſtained to his Son's Curator as 
a Ground of Compenſation pro tanto, of the 
Minor's Charge _ him ; albeit the Cu- 
rator had neglected to give up judicial Inventa. 
ries at his Entry, in the Terms of the foreſaid 
Act. (c) 

65. In the ſecond Inſtance of notable Omi 
ſion, we agree with the Civil Law. But as 
£0 


— 


(a) 25 Feb. 1693, (6) = Fune 1709, Bruce Lady Red 
beugb contra Forſyth of Garvel, (c) 18 July 1707, Zeamu 
contra Grie ves. 
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to the third, it hath been already obſerved, 
that a Tutor is not bound by our Law, to ad- 
vertiſe his Pupil, when the Office terminates, 
to chooſe Curators. And in the fourth Tn. 
ſtance, our Cuſtom diſtinguiſhes whether Debts 
be deſperate at the Tutor's Acceſſion to the 
Office, in which Caſe he is not bound to di- 
lapidate the Minor's Subſtance in doing Dili- 
gence to recover them; for ſo the Lords found 
a Tutor not liable for a Sum due to the Pu- 
pil, tho he had done no — 2 unleſs he 
might thereby have recovered the Debt, and 
that the Debitors Circumſtances became 
worſe in the interim; (a) the like where 
the Tutor offered to prove by the Neighbour- 
hood, that the Debitor during the whole 
ne Time of his Tutory was repute and holden in- 
n. folvent : (5) But if the Debitor was at any 
Time during the Currency of the Office re- 
e·ſponſal, the Tutor muſt anſwer for it, even 
as tho he know nothing of the Debt; ſince the 
he Grounds and Inſtructions of it are preſumed 
u-W to be in his own Cuſtody among the Minor's 
4. other Papers. (c) 
1d 66. Beſide theſe Oxiſſions mentioned, there 
are others unknown to the Romans, which 
. Tutors in Scotland may and do often fall into. 
For 1. a Tutor with us neglecting to buy the 
to | | Dd 3 Minor's 


e (a) July 2 1628, Hemilton contra Hamilton. (6) 6 Feb. 
n 1623, Watſon contra Watſon, (t) 24 June 1630, Cleland con- 
tra Laird of Lamington, 
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Minor's Tiends within the Space preſcribed hy! 
the Act of Parliament 163 3, cap. 17. has been I in 
by the Lords found liable for Damage and Il 
Intereſt. (2) 2. When the Tailzie of Lands Ml "* 
has been altered in Favours of the Pupil, if the te 
Tutor negle& to uſe all legal and warrantable IN 7 
Means, to prevent the returning of the Fie to © 
the Heir of Tailzie, the Omiſſion is upon his . 

own Peril. Thus a Tutor was found liable I 
for the Damage of his Female Pupils, who I ® 
were provided totheir Father's Eſtate by Con. U 
tract of Marriage with the Mother, where. |= © 
upon there was no Infeftment; but the Fa. J FE 
ther's own Infeftment being to Heirs Male, 
his Brother entred and d iſponed to the Tutor 
Brother, whereby the Pupils were precluded: 
which the Tutor might have prevented, by an 
1:hibition upon the Contract, againſt the Heirs 
male. (b) „ 5 . | 
67. Neither will it exoner the Tutor in 
theſe or the like Caſes (conform to the Civil 
Law) from being liable as well for Oiſſions 
as Int romiſſions, tho he ha ve acted by Advice 
of the Pupil's Mother or other Friends. Nay, 
tho he ſhould conſtitute a Factor, yet is he not 
thereby liberate by our Law, from any of 
his Obligations : For in that Caſe both the 
Factor and himſelf, if the Factory be a * S 
25 f | | . : Ta (4 


— —— — — — N — — 1 18 ö 
(4) Hope Tutors. (b) 13 Jan. 1677. Ferguſons contra Fer 
guſon their Tutor. F 
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ral one, are liable to the Minor. (2) Neither 
in the laſt Place, will a Tutor or Curator's be- 
ing elected and authorized, purge the unwar- 
rantable Intromiſſion of theſe who act as Tu- 


tors or Curators, and are not truly ſuch, but 
Pro-tutors ; ſo as to free them from compting 


even for Omiſſions. (U) 


68. The three Caſes I have propoſed, where- 
in a Tutor is not liable, are all conſonant to 


our Practice. But beſides theſe, a Tutor with 


us is not anſwerable for the Tenents Servi- 
ces performed in kind, becauſe he cannot com- 
pel them to pay Money in lieu thereof. (c 


Neither 240), is he liable if he do not at all act, 
tho he ha ve/tacitly at leaſt)accepted. For ſo, a Tu- 


tor nom inate in Teſtament with other two with. 
out a uorum, the reſt not having accepted, and 


aconſiderable Legacy left to the Tutor accept- 
ing, who did not confirm the Defunct's Teſta- 
ment, but confirmed himſelf Executor qua le- 


gatar, tho he ſaw the Teſtament a little after 


the Defunct's Death, and ſubſcribed an Inven- 
tary of his Writs, {whereof the Teſtament 
was one) yet did not act for 3 Years thereafter ; 
was only found liable from the Time of his 
acting, and not for what was loſt before. Yet 
he was found to have forefeited his Legacy. (d) 

Dd 4 3. 


(a) 28 March 1635, Laird of Ludgubairn contra Laird of 
Haddow 18 July 1635, Edmondſton contra Edmondſton, (b) 
18 November 1671, Caſs contra Fleis. (c) 11 Jan. 1568, 
Grant contra Grant. (d) 2 Feb. 1675, S/ imtesur contra Wed- 


lerburn of Kingennie; 
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3dly, In Caſe a Minor be untractable, 


and do himſelf uplift Rents, Ac. his Curators he 
are not indeed anſwerable for what he intro. ge 
mets with. Yet this doth nowiſe liberats th 
them from all their other Obligations. For in 
the Lords ſome Years ago ſuſtained in fuch I dc 
a Caſe, a Minor's immixing himſelf in his ſu 
own Affairs, to exoner the Curators for ſo v 
much as he intrometted with, but no further, ¶ ſu 
and far leſs to free them from Diligence, I Pr 
or to make them liable only for their actual Il hi 
Intromiſſions, (a) Which Interloquitor their be 


Lordſhips thereafter adhered to, tho it was 
made appear, that the Minor had retired and 


renewed his Diſcharges to the Tenents, and I on 
after Majority had fitted Accompts with them I an 
as to preceeding Reſts. (Lb) 4thly, A Tutor I mi 
after his Office expires is only liable to the I co: 
Superior for the Caſualities ot the Superiority, I on: 
in ſo far as he has of the Minor's Effects ſtill N ed 
in his Hands. And ſo a Tutor, who had in- ane 
trometted as ſuch with ſeveral Years Rents of Nat 
his Pupil's Lands held taxward of the Crown, | tiv 
was found no farther liable after Termination Ions 
of his Office, to the Donatar of the Taxt-ward I Pa 
Duties of theſe Lands, than i» quantum he had I poi 
in his Hands of the Pupil's Rents. (c) mu 
| 69. As bet 
: —_— 

as | aft: 
(a) 23 July 1707, Cuningham of Enterkine contra his Cu- M; 


yators. (b) 5. Decemb. 1707, inter eoſdem. (c) 18 Feb, 
1713, Counteſs of Caſſlis contra Earl of Rutherglen. 


— 2 
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69. As to that ſeverePreſumption,whichas 1 
have obſerved, took place among the Romans, a- 
gainſt Managers of the publick Revenue s, and 
their being bound to inſtruct how their Stock 
increaſed, tis ſcarce practicable in this King - 
dom: But if it were here received, ſo that every 
ſuch Perſon who at his Acceſſion to the Office 
wasnotourly poor,and during the ſame become 
ſuddenly rich, ſhould be made to diſgorgehis 
Prey, as being preſumed to have enriched 
himſelf with the publick Stock ; *tis much to 
be feared that many of our beſt feathered 
Birds would be unplumed. 

70. The Term for Preſcription of this Acti- 
on, was by our ancient Cuſtom the ordinary 
and general one of 40 Years. But many Fa- 
milies having by coſtly Experience felt the In- 
convenience of ſo long a Term, whilſt Acti- 
ons of compt and reckoning were often delay- 
ed till the Parties themſelves were long dead, 
and the State ofthe Affair perhaps never known, 
at leaſt quite forgotten by their Repreſenta- 
tives, and the Accompts with their Inſtructi- 
ons fallen by: There was therefore an Act of 
Parliament lately made, whereby it was ap- 
pointed, That all eActions of compt and rec ko- 
ing direct or contrary, raiſed or to be raiſed 
betwixt Minors and their Tutors or Curators, 
fall preſcrive, if not inſiſted in within 10 Tears 
after the Minor”s Majority, or Death in their 
Minority, But withall 'tis there —_ 

| that 
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that this Preſcription (like moſt others) ſhall nut 
run againſt Minors. (a) 

t. But albeit the making and ſolemn Ap. 
bation of Tutory Accompts, doth with us 
alſo regularly operate the Tutor's Liberation, 
yet here they may (till be quarrelled intra an. 
noc utiles, tho after Decreet of Exoneration a- 
gainſt the Minor and his new Curators. (5) 

72. As to the judge competent in this A- 
ction, tho ſuch Proceſſes (as being generally 
of Importance) are for the moſt part intented 
before the Lords of Seſſion ; yet this, it ſeems, 
is not wholly excluſive of all other Juriſdicti. 
ons, tho in the firſt Inſtance ; for the Lords 
found even a Commiſſary a competent Judge in 


FTutory Accompts. (c) 


73. Cautioners alſo for Tutors and Cura- 
torsare in the ſame Manner bound by our 
Cuſtom as by the Common Law ; and there- 
fore (according to the general Nature of Cau- 
tionry) are not liable till the Tutors be dif- 
cuſt. Yet the Lords will readily decern them 
for conſtituting the Debt ; but with this Ca- 
veat, that before Execution againſt the Cau- 
tioners, the Tutors ſhall be diſcuſt in their 
Perſons, Lands, and Goods. (4) But neither 
does the tacite and preſumptive Cautionry I 
have mentioned, nor the Benefit of __ 

take 


(a) Wil. Parl. 1. Seſſ. 6. cap. 9. (b) 1 Decemb. 1638, “ 
art contra Stuart. (c) 30 June 1629, Horsburgh contra Ma, 
ebilvain. (d) 20 Novemb. 1627, Rollock contra Gorsbie, 


/ Fu co Ta Po TO Be 


— 
* 
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take Place in our Practice; and for avoidin 

all Queſtions thereanent, ſuch Cautioners 15 
to be exprelly bound conjunctiy and ſeverally. 
Nor, /ajtly, does our Form at all bind thoſe 


whom the Roman Law calls Nominators. 


74. But the Heirs and Succeſſors of Tutors 
are effectually obliged with us; and that too, 
tho the Minor's Leſion have happened thro? 
the Tutor's Fraud; which, as has been ob- 
ſerved, is otherwife by the Common Law. 
And in the general, Heirs are every way liable 
as their Predeceſſor would have been, had he 
ſurvived the Office ; and that without Diſtin- 
Aion whether the Heirs themſelves be Majors 
or Mizors. Thus a Tutor's Heir tho Minor, 
was by the Lords found liable (as her Father 
would have been) for Annualrent of a Sum of 
the Pupil's given to the Tutor to redeem a 
Wadſet. (a) But the Sulſidiary Action againſt 
the Clerk of Court, never took place, that I 
know, in this Kingdom; tho-tis pity it ſhould 
not. But of this I have already ſpoken, Par. 
I. Tit. 4. Y 20. | 

75. The firſt Diſtinction T have take notice 
of in the Order of diſcuſſing, takes place with 
us (except as to the Clerks) in the fame Man- 
ner as by the Common Law. But we have 
no reſpect to the ſecond Diſtinction given; 
for each Tutor is indifcriminately liable iꝝ 
; 555 N 3 1 ſo h dum 


— 
- * 


** 


5 (a) 24 Feb. 1627, Guthrie contra Guthrics 
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Hudum here, tho neither the Libel bear nor 
the Decreet decern ſo, but only in general. 
fa) Nay, this Action will be ſuſtainedagaing 
ene of moe Tutors nominate, without ſo much 
as calling the reſt : (5) For in this Caſe the 
Benefit of Diſcuſſion mentioned chiefly in J. alt. 
C. de divid. tutel. our Cuſtom hath never fol. 0 
lowed. (c) And as to the third Diſtinction, 
the Viſcount of Stair in general obſerves, That Il * 
if Twtory be divided, each is but liable for hs I * 
own Diviſion ; which indeed is enough for his I © 
Lordſhip to ſay in a general Syſtem of Law, I 
where tis ſcarce poſſible to remark all the I * 
minute Diſtinctions on each particular Head, 
without ſwelling a Book to a monſtrous 1 
Volume; yet certainly the Difference expreſly © Y 
mentioned in that Text, and which I have 
taken notice of in the former part of this Ti. P 
betwixt a Diviſion made by the Teator or . 
Judge, and that which is done privately among I * 
the Tutors themſelves, carries ſo much Reaſon l 
with it (beſides the Authority of the Common I * 
Law, and daily Practice of all our neighbour Y 
Nations) that it cannot fail to take place a- 8 
mong us alſo. | 
76. The Caſes I have mentioned, wherein 
a Co-tutor is not at all liable for his Colleague, 
are 


— 


(a) 9 Decemb. 1628, Souter contra —— (b) 22 Feb 
1634, Davidſon contra Jack; and 23 June 1705, Murrays 
contra Murray. But in this laſt Caſe it was not inſtructed 
by the Defender, that the reſt had ever accepted or ated, 
(c) 27 June 1672, Stirling contra his Co- tutors. 
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are conſonant allo to our Practice, excep 
krſt and fecond: For tho the ſudde — 
of a Tutor, cannot be charged as a Fault upon 
his Colleague, yet being liable cuxjuuctly 4s 4 
verally, whatever is. not recovered from the 
1 may be juſtly acclaimed from the 
other. : 

77. Laſtly, the Action de rationibus diſtra. 
hendis and its Penalty, was never received ia 
Scotland; but the Minor in ſuch a Caſe is left 
either to the ordinary Action of compt and 
reckoning, or may inſiſt in a criminal Proceſs, 
or both, as he thinks fit. 

78. Moreover, as to this direct Action of 
Tutory with us, Obſerve I. That the Lords 
will allow the Pupil's Entertainment to the 
Tutor, even after the Office terminates, as 
Part of his Diſcharge. (a) 

79. Obſerv. II. That tho the Rule of compt- 
ing for the Minor's Victual Rent, be common» 
ly the Price the Tutor actually received, or 
at leaſt the Fiars, yet if he make uſe of the 
Victual in his own Family, it will not be re- 
gulate by ſo eaſy a Standart, but by the Price 
current at the Time. (b) © 

80. Obſerv. III. That general Articles in 
Tutors Accompts will not regularly be ſu- 
ſtained, For fo the Lords refuſed to allow ta 
2 Tutor a general Article for entertaining A- 

gents 


"@ Beb.1623,atJon Contra Watſon. (kg 14 Jan. 1662, Fran- 
an Murray contra his Tutor. 
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gents in Taverns, c. during the whole Time 
Bf his Charge; but ordained him to condeſcend 
upon the Patticulars, and if he keep 4 Book 
and Diary of his Deburſements ; ſo that he 
might warrantably declare that he had truly 
fdeburfed the Particulars therein ſtated : And 
even in that Caſe they inclined to modify the 
fame to fuch a Sum as they ſhould find reaſon- 
able. (a) | 3 
81. Obſerv. IV. That if tutorio nomine, A Tu: 
tor uplift and diſcharge ſuch Rents as were no 
Part of the patrimonium pupillare, he will be 
Iiable, in this Action to account for them a; 
Tutor. Only in ſuch a Caſe, the Minor bein 
neareſt of Kin to the Perſon to whom the 


=, OS 2 - 


Rents belonged, was by the Lords ordained to I 0 
eſtabliſh a Title in her Perſon as Executrix to 
him, that ſo ſhe. might upon Payment di. 
* effectually the Tutor's Repreſentative. 
* | | 
82. Obſer. V. That tho it can ſcarce be faid, I. 
that the Minor's borrowing Money (when his 
Affairs require it) with his Curators Conſent I t/ 
is by itſelf Leſion, (and therefore in this Activ 
on chargeable upon the Curator) ſince 'tis not I B 
the borrowing but the Miſapplication that I 57 
can be imputedto the Curator; yet it ſeemsthat I bi 
even the Creditor, with us, is not in ſuch 21 T 
"Caſe, altogether ſecure by lending, unleis he pi 
8 can 
(a) 23 Jan. Tailfer contra Sandilands. (b) 31 Deceli 
7 Rep 40 Here, contra Forſyth of 6 — 10 
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tan inſtruèt that the Money was profitably 
imployed for the Minor's Uſe. Thus the 
Lords found, that the granting a Bond by a 
Minor, tho with Conſent of Curators, who 
were Perfons above all Exception, was Leſion : 
And that it was not enough to ſay, that the 


Money was actually delivered to the Curators 
or to the Minor in their Preſence, unleſs it 


were alſo alledged that it was converted to his 


Uſe. (a) 


— * 2 3 8 Py — — 


1 


Of the Contrary Action of Tutory com- 


petent to Tutors and Curators, againſt 
their Pupils an Minors. 


1, II being a Maxim received as well 
11 common juſtice as poſitive Law, 

that uo Man's Office and Duty (eſpecially 
when undertaken, and managed for the meer 
Benefit and Advantage of another) ſhould 
prove his Detriment, or any Way tend to 
bis Loſs ; (b) and ſince it often falls out that 
Tutors and Curators, after the Office ex- 
pires, have none of the Minor's Effects _ — 
ands 


(a) 21 Fuly 1667, Lord Blantyre contra Valkinſbaw. (b) 
1. 61. 5 Go ff. de furt. K e 
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32 De contrary Action. 
Hands; or tho they have, yet ſeeing they have 
ao Right to retain in their own Hands till 
they be ſatisfied and paid of their Super-ex- 
pences, or whatever elſe is wanting to them 
thro? and by Occaſion of their Adminiſtration, 
neither have they any tacite Hypotheque in 
the Minor's Goods for attaining thereof, but 
on the contrary, being conveened in the 41. 
rect Action, will be decerned to reſtore every 
thing of the Pupil's that remains with them; 
(unleſs there be habile Terms of Compez ſation) 
(a) therefore Law hath very juſtly introduc- 
ed 2 contrary eAftion, which in daily Practice 
takes Place every where ; that thereby Tu- 


tors may be encouraged to undertake the Ol. 


fice, knowing that the Minor will be here liable 
to them, as they are in the direct Action, to 
him. (U) 

2. For tho a Pupil, without his Tutor's Au- 
thority, cannot be bound in any explicite 
Contract, and that in this preſent Caſe, a Tu- 
tor cannot interpoſe,. as being ix rem ſuam ; 
yet Law permits a Minor to be effectually 
engaged to the Tutor, tho no Authority inter- 
vecn, when the Obligation ariſes not from a- 
ny formal Contract betwixt them, but ex ie 
ipſa, and from the Adminiſtration it elf; 
which in the Common Law is called i con- 
tractuc. Nay, in the general, not only Mi- 

nor 


(.) L. 1. 8 4. ff. h. t. (0) I. 1. Pr. f. k. t. 


fairs. (e) 
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nors but furious Perſons, and the like, are efs *© 


fectually bound, whenever the Obligement a- 
riſes not from any expreſs Contract, but from 
the Nature of the thing itſelf. (a P 

3. This contrary Action of Tutory (which 
was introduced by the Roman Pretor in pure 
Equity and material Juſtice,)(b) is that wich 
is competent to the Tutor or Curator and hi 
Heirs, &c. after the Office is expired, (c) againſt 
the Minor and his Heirs and Succeſſors, (a) fur 
Indemnity in general, and for Repetition of what- 
ever has been neceſſarly or profitably expend 
ed out of the Tutor's own, in the Minors f 


4. There is no doubt but this Action may 
be competeat to the Tator, albeit the Minor 
have not at all conveened him in the firſt 
place in the ciref eAttion of Compt and 
Reckoning, knowing perhaps that there was 
no Balance in the Tutor's Hand, and there- 
tore nothing due. () Nay it may take place, 
tho the Tutor have been removed as ſuſpect, 
or purſued in the Action mentioned in the pre- 
ceeding Title, for the double of things imbe- 
zilled or ſtoln by him; ſince frequently ic 
may fall out, that a Tutor may be ſuſpeQ and 
removed as ſuch, and yet may have expend- 
1 0 b Rs 

(a) d. I. 1. ff. b. t. jnnct. 1.46. ff. de O. & A. (6) l. te 
F. h. t. (e) I. 1. 8 3. ff. b. t. (4) J. 3. S ult. ff. b. t. (e) l. 


1. 5 9. ff. de tut. & tat. diſtr. I. 1. pr. & § 4. 5. ff. b. t. l. 
Al. in fin. C. cod. I. 3. C. de admin. tutor. (f) J. . H ult. 


K. l. uit, C. h. t. 
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ed conſiderably of his own in the Pupil's Af. 
fairs, which without manifeſt Injury cannot 
be detained from him. (a) 
5. It is introduced and deſigned in general 
(as is expreſt in the Definition) fur the Tutw's 
Indemnity and recovering what he hath neceſ. 
ſarly or profitably expended in Proſecution if 
his Truſt ;, ſuch as in Payment of the Pupil 
Debts, Expences of Pleas at Law, as alſo in- 
cident Charges in travelling by Sea or Land 
in the Minor's Service, and the like ; (/) to. 
gether with Annualrent thereof, or at leaſt 
what Annualrent himſelf pays for the Money 
he has been conſtrained to borrow on theſe or 
the like Accounts: which will continue to run 
even after the Office terminates, till he be re 
imburſed of what he has thus expended : Un- 
Jeſs he had the Minor's Money by him, and 
not imployed upon Annualrent, out of which 
he might have timeoully made Payment to 
bimſelt. (0 | 
6. Nor does Law here diſtinguiſh whether 
theſe Expences have been by the Tutor de- 
burſed before rhe Office commenced, or dur- 
ing its Currency, or after the Termination 
thereof; providing that what is expended before 
or after the Office, have a neceſſary Conn: 
con with the future or finiſhed Admiuiltr 
5 ti0 


(9) E 2.4 Fb. (6) I. 1:6 9. ff. de tut. & rat, di 
. t. pr. & 5 4. f. ff. b. t. 1. ult. in fin, C. h. t. l. 3. C. dei 
Mi, tutor. (c) I. 3. § 1. & ſegg. ff. h. t. I. 37. | de uſu⸗ 
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tion, or have been laid out by him as Pro- ta- 
ton, before the Office was legally conferred up- 
on him. (2) 2 

7. But if what he manages after Expirati- 
on of the Office, have no neceffary Conne- 
ction with, nor any Dependence thereon ; tis 
much properer he ſhould inſiſt for Re-imburf- 
ment of what he has expended, as a negotiurum 
geſtor, than as a Tutor. (b) In like Manner 
if there was any Debt due by the Pupil. or his 
Father to the Tutor prior to the Office, he 
is to proſecute that in common Form, as an 
other Creditor would do: Unle' it be ſuch a 
Debt, as the Action for Recovery thereof was 
extinct; at leaſt ſleeping during the Courſe of 
his Adminiſtration : As when being a Cre 
ditor, he have not, becauſe he was Tutor, ex- 


acted Payment of the Debt; for then he has 


this contrary Action i ſulſidium, wherein he 
libels Payment of the Debt, as wanting to 
him by Occaſion of his Office. (c 

8. Neither can it be objected to a Tutor in- 
ſiſting in this Action, that no Benefit or Ad- 
vantage hath accrued to the Minor by ſuch 
Deburſements: For tis ſufficient that there was 
good Ground to expect and hope for Profit, in 
the common Eſtimate of prudent Men; not᷑ 
ean it be at all imputed to the Tutor, (who 

Ee 2 18 


* 


(a) L. 3. 88. f. b. t. I. 13. ff. præced. tit. I. 37-5 1. f. 
de admin. tutor. (b) d. I. 13. & I. 14. ff. d. tit. (e) l. 1 
85˙ 6. 7. f. l. t. 3 
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is nowiſe anſwerable for adverſe Events) that 
Succeſs: has not attended his well meant En- 
dea vours. And hence it is that a Tutor has 
Repetition from his Pupil of the Expences of 
a well grounded Proceſs bona fide intented by 
him, tho he ſuccumb in the Action. (a) But 


much here depends upon the Arbitriment of 


the Judge. c a 9 6 
9. Further yet, neither can it be objected 
by the Minor, in Caſe the Tutor with his 
own Money make Payment of a Debt for him, 
that the Tutor could not have been thereto 
compelled ; fince *tis ſufficient that ſuch a 
Debt there was, for which the Minor could 
been effectually conveened. For Inſtance, let 
us take for granted, (which is certain by the 
Common Law) that a Tutor who only ma- 
nages the Pupil's Affairs in Scotland, cannot 
be conveened for his French Debt, when there 
is another that adminiſters his Fortune in 
France, but with Reſpect to that, is conſider- 
ed as not at all Tutor; (50 yet if being con- 
aeened by a French Creditor, he ſhould 4: 
fatto make Payment, nothing can obſtruct his 
repeting it from the Minor in this contrary 
Action. (c) As on the Reverſe, if the French 
Tutor ſhould purſue for a Debt due to the 
Pupil, and the Debitor ſhould propone Com- 
4 penſa 
ta) L. 3. 7. ff. h. t. I. 38. in fin. ff. it. hered, 
ib) 7 — — cn pry — — 0 
47. Fult. de admin. tutor. Gu 
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penſation of a Debt due to him by the Pupil 
in Scotland, the ſame will be here allow. 
ed. ( a) | | 110 

10. But if a Tutor expend more in his Pu- 

ils Affairs than the Eſtate will allow, he on- 
l in that Caſe, can get Repetition thereof, 
if it be clearly inſtructed that it was to the Pu- 
pil's manifeſt Advantage and Benefit; or if it 
was deburſed, after the Judge was diſtinctly 
informed of the abſolute Neceſſity of ſo doing, 
and thereupon interpoſed his Authority. (6) 
But if ſuch Expences be altogether ſuperfluous 


and extravagant, or ſuch as neither the Tutor 


nor any prudent Man, would have deburſed in 
his own Affairs; as if in the Pupil's Buſineſs he 
ſhould travel on Horſe-back and with a Reti- 
nue, whereas he uſes to go a Foot and unat- 
tended in his own; if he ſhould laviſhly throw 
out Money 1n proſecuting a Law Suit, or be- 
ſtow- extravagant Charges on the Funerals of 
the Pupil's Father or any other Perſon; of 
ſuch things he can have no Repetition in 
this Action, it never having been the Deſign 
of the Office, that a Pupil ſhould be immerſ- 
ed in Debt, but rather that his Poſſeſſions as 

well as his Perſon ſhould be improven. (c 
11. In like manner, if the Tutor pay any 
Sum as the Pupil's Debt, which nevertheleſs 
E e 2 Was 


e L. 36. ff. d. tit. (6) 1. 3. pr. ff. h. t. l. 2. 5 1. 2. f. 
ub. pup. educ. (c) Arg. d. I. 3. pr. & 8 8. ff. b. t. l. 9. $6. 
f. de admin. tutor. l. 6, C. cod. d. 1, 2. ff. ub. pup. educ. 
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was not due, as the Minor is nowiſe bound 
to ratity the ſame, ſo neither can the Tutor 
claim any Allowance of it in this Action. (a) 
But Repetition of what is thus unduly. paid, 
is competent to the Minor, if the Money was 
ſtated in the Tutory Accompts, and allowed 
by him thro Miſtake, as believing it a true 
Debt, but when tis not ſo ſtated, or at leaſt 
not allowed by the Minor, the Tutor himſelf 
has the ſole Right to repete it, (C _ 

12. Next to Money really expended in the 
Minor's Affairs, come to be conſidered, the 
Detriments or Damages ſuſtained by the Tu- 
tor in his own Fortune, by Occaſion of the 
Managery: And theſe not only if cauſed or 
occaſioned by the Minor himſelf, will be ſuſ- 
tained as part of the Tutor's Diſcharge, but 


tho they have been done by another, nay ca- 


ſually fallen out, the Office having always giv- 


en the Occaſion ; As when the Tutor is robbed 


or wounded by the Way travelling in the 
Pupil's Behalf, and has been put to Expences 
in employing 'Phyicians, Chyrargeons, c. or 
ſuffered the Loſs of his Goods by Ship-wrack 
or the like; or in general, it he ſuſtain any 
Damage, which he might have evited, had 


he not. been engaged in the Pupil's Affairs, 


all ſuch things may be juſtly ſtated by him, and 
will be allowed in this contrary Action. * 
P ince 


(a) L. 13. 8 ult. 1. 32. ff. de ad min. tutor. (50 l, ult, $ 


— — 
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ſince Law permits ſuch things to be charged 
by a Co- partner upon the reſt of the Compi 
ny, (2) by a Manaatar or Com miſſioner; and 
by one in whoſe Hands any thing is depoſit- 
ed 0% much more is this to be indulged to 
a Tutor, who does not (as they do) voi. 
tarly undertake the Office, but is by Law there. 
to compelie 7. 1 

1 5 But what has been ſaid is fo to be un: 
derſtood, as no notable Failure or manifeſt 
Ra ſnaeſs of the Tutor have preceeded or 
concurred to occaſion the Damage, for if, for 
Inſtance, he ſhould looſe from a Harbour dur- 
ing the Rage of a Storm, and fo ſuffer Ship- 
wrack ; or have choſen By. ways and unfre - 
quented Roads, or — advertiſed, that ſuch 
a High way is haunted by Robbers, he ſhould 
yet adventure to travel it alone and unarmed, 
and fo ſhould be robbed or wounded, he may 
thank himſelf for the Loſs he ſuſtains, and 
therefore can never charge his Damages up- 
on the Minor in this Action. ( 

14. Moreover, *rwould be here remembred, 
that whatever the Tutor can recover by this. 
Action, he may alſo retain by way of Com en- 
ſation, when there are habile Terms thereof, 
i. e. a liquid Debt and of the ſame Kind on 
both Sides; otherwiſe no Reſpect can hc le- 


REA 


* . 


(a) l. 52.68 4. ff. pro ſc. (b) l. 61. 8 5. ff de furt. 
100 1, 203. de R. J. l. 13. f 1. 2. f. locate . 
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co be had to any Compenſation objected by 
the Tutor. 1 + 2107 Fo 48 $4 
15. Let even albeit the Compenſation be re- 
jected, the Tutor may ſtill have Recourſe to 
this contrary Action, for recovering what he 
could not that Way attaia to, unleſs the Judge 
haye already rejected the Articles ſtated for | 
Compenſation, as being unjuſt and extrava- 
gant ; For theſe can never be ſuſtained either 
the one or the other Way. (a 
16. Beſides Expences and Damages, a Tu- 
tor alſo craves in this Action, that the Minor 
be decerned to a ſſign in his Favours all Acti- 
ons competent to him againſt the Co tutors, 
when that one is decerned ix ſolidum for ſome 
Hailure or Omiſſion oſ them all in Common: 
But not if it be for his own proper Fault, 
much leſs Fraud, tho of them all, ſince tis 
bur juſt rhat he alone ſhould ſuffer the Puniſh- 
ment of his own Fault or Fraud; nay tho the 
Fraud be common, yet Wrong has no War- 
rand, zcr can there be any tawful Siciety in 
Miatefice. (I | 
17. But according to the Common Law, 
in Caſes wherein the Minor is bound to aſſign, 
the Tutor may even without that, conveen | 
the Co tutars in his own Name. (c) Which 
15 a {ſpecial Privilege indulged to Tutors, tho 
a 3 denied 
(a) L. 1. § 4. fl. h. t. Arg. I. 2. § l. ff. de compenſ. (b) 
4 


3.14. ff. de tut. & at. diſtr. I. 2. C. B. 1. (e) d. J. | 
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denied to Cautioners, who in ſuch a Caſe muſt 
neceſſarly get Aſſignation againſt their Co-cay- 
tioners, before they can inſiſt for Relief: And 
this becauſe the Tutor's Caſe is more favour- 
able, who may be compelled to undertake the 
Office, whereas Cautioners v0/untarly en. 


age. x | Rok 
: 18. To all theſe it may farther yet be ad. 
ded, that if a Tutor either hypothecate his 
Goods, or perſonally bind himſelf to the Mi- 
nor's Creditors, he may very juſtly crave in 
this Proceſs, that he may be relieved as to 
both. (4) For in order to this it is not needful 
that he have made actual Payment of what 
he fo ſtands bound for, ſince that may not 
improperly be ſaid to be wanting to him, for 
which he is now become liable; and there- 
fore may juſtly crave to be exonered. % 
19. Moreover, if the Minor after the Of- 
fice expires, ſhould ſhift or delay to receive in 
the Tutor's Accompts, and diſcharge him of 
his Intromiſſions, he may by this Action be 
thereto compelled : (c) In ſo much that the 
Tutorafter he has demitted, may crave of the 
Judge a Curator to be given to his late Pu. - 
pil, by whoſe Authority the Accompts may 
be adjuſted, and he diſcharged. (4) 
20. In the laſt Place, tho Tutory in the ge- 
neral, be a gratuitous Office, and that the 
Roman 


; (a) L. 5. 8 1 ff. de O. & A. (b) J. ult. fl. h. tc. args 1. 
18. ff. de negot. geft. 1. 45. pr. ff. mandat. (c) Arg. l. 
1, §ult. ff. h. t. (4) l. 7. C. qui pet. tut. 
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 RomanTaw-givers are in many Texts at paing 
to perſwade Tutors to ſerve gratis ; yet up- 
on due Conſideration of the Cauſe, it either 
the Tutor be very poor, or the Pupil's Eltate 
very diffuſed and opulent, ſo that the Mana- 
gery ſwallows up a Man's whole time, a Sala. 
may very juſtly be alloted him in ſuch a 
Caſe; and that not only by the Teſtator 
himſelf, but by the Judge too, if it be not 
extravagant. (4) But this is rather to be pro- 
cured ia an extraorainary Way, upon the Ty- 
tor's Application by Petition, than by this 
contrary Action, (t) and that too only in 
Caſe he cannot recover it by way of Compen- 
fation : But by the preſent Cuftom of molt 
laces, a Salary is modified to the Tutor; and 
in Spain and Itah Law itſelf without Inter- 
vention of the Julge, allows him the Tyth of 
the Minor's free Rent. But even in places 
where no Salary is allowed to the Tutor, 
he may, if the Eſtate be conſiderable, conſti- 
tute a Factor, to whcm he is free to allot a 
Factor Fee; but the Managery is ſtill upon 
the Tutor's own Riſque. 
21. Beſide the contrary Action of Tutory, 
there is another alſo of Cratury, which being 
ia every thing almoſt the ſame with the for- 
mer; it ſufficeth barely to have named 


it. (c) 


Laws 


— dtlth 


| (a) L. 33. 8 ult. f. de admin. tutor. (6) Arg. l. 75. 58 
& pen. ff. mandat. (c) I. 1. $2. ff. h. t. 


his own Sons. (ch 


Laws and Cuſtoms of Scotland relating fo 
this Title. 5 ie 
22. A Tutor, by our Cuſtom, cannot re- 
gularly conveen the Minor before the Tutory | 
expire, for any Debt due by him or his F4- 
ther before the Office commenced. (2) Let 
he may adjudge the Pupil's Lands for his own 
Debt, if he have à Colleague in the Office; 
Y for in that Caſe the Lords have ſuſtained 
Action at the Inſtance even of a Father againſt 


23. But if the Tutor have acquired the 
Debt during the Office, he cannot make a 
clear and unquarrellable Conveyance of it, 
ſince the Purchaſe will ſtill be preſumed for 
thePupil's behoof ; and that tho the Tutor be 
only a' Honorary one, ſince all are liable in ſo- 
lidum. (4) Yet Tutors are free to take Af- 
ſignations to the Minor's Debts, and at comp- 
ting to ſtate what they truly paid out; for 
Juſtinian's Novel Conſtitution, (e) prohibiting 
them to take ſuch Rights, was never received 
in this Kingdom, tho many of our Lawyers 


think it ſhould, becauſe a Tutor having 1ucli 


a Liberty may collude with a Creditor; —_ 
take 


6— 


1 


(a)Hope de Minorib— July 1627,Naſmyth contra Naſmyth. 
(b) Hope de hæredibus, Vbiie contra Calderwood: 30 July 1925, 


Lady Stoaybill contra her Son. (c) 7 March 1623, Lord Bar- 
genie contra his Sons. (4) 25 Jan, 1662, Ear] of Hinton con- 


tra Ramſay, (e) Novel. 72. 


We rontrary a. 
Aſſignation to retired... Bonds. Vet be- 
a bur Eray favours Minors with 
reſpect to Actions at their Tutor's Inſtance a- 
gainſt them, very ſlender Preſumptions that 
— libelled is ſatisfied will be taken for full 
Prohat ion. (a) All which alſo takes place (both 
with Reſpect to the Tutor and his Aſſigney) 
not only while the Office ſubſiſts, but even af- 
ter its Termination, and till the Tutory Ac- 
. 5 1 
Ag. But as to the contrary Action of Tuto- 
yy, which is the main Subject of this Title, 
our Practice does generally follow the Diſpoſi- 
tion of the Common Law : Net ſuch Ackions 
occur but rarely among us, becauſe when the 
direct Action of Compt and Reckoning is in- 
tented by the Minor, whatever the Tutor 
might recover by this contrary one, will there 
be allowed him. 3 
25. And albeit what has been remarked in 
. 10. anent Super-expencesholds generally in 
our Form alſo ; (c) yet I have already taken 
Notice of a Caſe, where the Lords retuſed to 
allow any more for a Pupil's Aliment than the 
Annualrent of his free Stock, tho the Tutor 
bad . expended more, and tho the Pupil was 


ſent 


_ 


— 


(a) ——Decemb. 1662, Tutor of Stor mont contra his Pu- 
5 = (b) 24 Jan. 1662, Cranſton and Ramſay contra Earl of 

Inton. 7 july 1676, Spence contra Scot, 2 Decemb. 1679, 
_ Cleland contra Baillie. (c) 6 Decemb. 1528, Alexander For. 


reger of Corſtorpbine contra William Forreſter his Tutor. 
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ſent abroad by order of the Government. (a 
26. Moreover, as to this contrary Action, 
we may, Ob/erve.I. That a Tutor (unleſs he 
have _ to make an Irvextary) will by 
hy. Lor 1 be allowed all his ne- 
cellary an table Expences; and among 
others = to the Emmi Law) he 
Deburſements in procuring the Office, will 
be ſuſtained as Part of his Diſcharge, But no 
Salary is allowed him by our Form, ualeſs it 
have been ſo ordained by the Defun&t : "Ari 
even in that Caſe, tis commonly underſtood & 
be in lieu of incident Charges. _ 
27. Obſer. II. That a Decreet of Exonera- 
tion does not afford ſuch full and abſolute Se- 
curity to a Tutor, but that the Minor ma! 
ſtill be reſtored iz integrum againſt it, For ſo 
the Lords reſtored a Minor againſt ſuch a De- 
creet pronounced by themſelves, tho it was 
obtained with Concourſe of his Curators, and 
in foro contradiftorio. (b) 

28. For what further relates to the contra- 
/ Action of Tutory, the Reader is referred 
to the former part of this Tit ie. BY 

(a) 17 Novemb. 1680, Sandilands contra Tailfer, (6) 1 


Decemb. 1638, Stuart contra Stuart, Hope univerſ. and lu 
crate ſuccefl, Knows contra Knows and Vatſon. 5 
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38. the 2g: read 1635. L 20. 7. Laird 
1 4. r. tit. 6th. P. 88. / 21. for 
xher 7. Teſtamentar. F. 103. J. 1. . Tenure. 
FP. 108. J. 5. 7. 1672. p. 176. J. 1. r. Deſtination, 
181. J. 14. r. founded. f. 212. J. 21. 7. im- 
ders 220. 16. after (received) 7. (or at. ) p. 


250. 12. after ſo add it. p. 258. J. 23. dele as. 
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